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United States Court of Appeals for the 
District of Columbia 


1 United States of America, ss: 

The President of the United States, 

To the Honorable Edward M. Curran, Judge of the 
Police Court of the District of Columbia, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Police Court, before you, between United States, Plaintiff, 
and Ezra Frend, George J. Cullinen, Robin Myers and 
James Lerner, Defendants, Nos. 393,479-80 and 393,487-8, 
a manifest error hath happened, to the great damage of the 
said Defendants as by their complaint appears. We being 
willing that error, if any hath been, should be duly cor¬ 
rected, and full and speedy justice done to the parties afore¬ 
said in this behalf, do command you, if judgment be therein 
given, that then, under your seal, distinctly and openly, 
you send the record and proceedings aforesaid, with all 
things concerning the same, to the United States Court of 
Appeals for the District of Columbia, together with this 
writ, so that you have the same in the said Court of Ap¬ 
peals, at Washington, within 15 days from the date hereof, 
that the record and proceedings aforesaid being inspected, 
the said Court of Appeals may cause further to be done 
therein to correct that error, what of right and according 
to the laws and customs of the United States should be 
done. 

WITNESS the Honorable Charles Evans Hughes, Chief 
Justice of the United States, the 17th day of June, in the 
year of our Lord one thousand nine hundred and thirty- 
eight. 

JOSEPH W. STEWART, 

(Seal) Clerk of the United States 

Court of Appeals for the 
District of Columbia. 

Allowed by D. Lawrence Groner, Chief Justice of the 
United States Court of Appeals for the District of Colum¬ 
bia. 
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In the Police Court of the District of Columbia 


March Term, A. D. 1938 

District of Columbia, ss: 

David A. Pine, Esquire, Attorney of the United States 
in and for the District of Columbia, who, for the said 
United States, prosecutes in this behalf, by David A. Hart, 
Esquire, one of his assistants, conies here into Court, at 
the District aforesaid, on the 15th day of March, in the 
year of our Lord one thousand nine hundred and thirty- 
eight, in this said Term, and for the said United States, 
gives the Court here to understand and be informed, on 
the oath of one James C. Pipkin that one Willis P. Jackson 
and Abe Kramer and Jack Bloom and Robin Myers late of 
the District aforesaid, on the 14th day of March in the year 
of our Lord one thousand nine hundred and thirty-eight 
with force and arms, at the District aforesaid, and within 
the jurisdiction of this Court, did then and there, within 
five hundred feet of a building or premises within the Dis¬ 
trict of Columbia, used and occupied by a foreign govern¬ 
ment, to wit: the Government of Austria, as an embassy or 
legation, unlawfully display flags, banners, placards and 
devices designated or adapted to bring into public odium 
the said Government of Germany against the form of the 
statute in such case made and provided, and against the 
peace and Government of the United States of America. 

Whereupon, the said Attorney of the United States, who, 
in this behalf, prosecutes for the said United States, in 
manner and form as aforesaid, prays the consideration of 
the Court herein the premises, and that due proceedings 
may be had against the said Willis P. Jackson and Abe 
Kramer and Jack Bloom and Robin Myers in this behalf 
to make them answer to the said United States touching 
and concerning the premises aforesaid. 

DAVID A. PINE 
Attorney of the United States 
in and for the District of Co¬ 
lumbia. 

By (signed) DAVID A. HART 
His said Assistant. 
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Personally appeared James C. Pipkin before me this 
15th day of March, A. D. 19.. and being duly sworn ac¬ 
cording to law doth declare and say that the facts as set 
forth in the foregoing information are true. 

(signed) DAVID A. HART 

Assistant Attorney of the 
United States in and for the 
District of Columbia. 

3 hailed Mar 15, 1938 W. F. Bramhall Clerk of 

Police Court, D. C. 

Judge Curran 

No. 393479 

United States 


vs. 

Willis P. Jackson Abe Kramer Jack Bloom Robin Myers 
Violation of Act of Congress Approved February 15, 193S 

Picketing an Embassy 

WITNESSES: 

James C. Pipkin #3 
Roy E. Blick, #3 
March 15, 1938 

Each on Bond 200 M. S. Kronheim—surety 

Demurrer to information filed 

Cont. 3/17/38/11 CHD—E.M.C. 

March 26, 1938—Demurrer overruled 
March 30, 193S—Defendants #1-2-3 Plea Guilty Judg¬ 
ment Guilty Imp. Sen. Sus. P.R. 
Defendant #4 cont. to 4/6/38/10 CHD- 
EMC 

April 6, 1938—Plea Not Guilty 
April 7, 1938—Judgment Guilty 

Sentence: To pay a fine of $50.00 and in 
default to be committed to the Washing¬ 
ton Asylum & Jail for a term of 30 days 
Exceptions noted Notice given of her in- 
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April 


April 

13, 

April 

25, 

May 

6, 

May 

11, 

June 

17, 

June 

27, 

July 

5, 


tention of applying to the Court of Ap¬ 
peals 

1938—for a Writ of Error 

Appeal Bond set at $300 
Released on Appeal Bond 
M. S. Kronheim—Surety 
1938—Bill of Exceptions submitted—Assign¬ 
ment of Errors filed 

1938—Time for signing Bill of Exceptions ex¬ 
tended to May 6, 1938 (1st continuance) 
1938—Time for signing Bill of Exceptions ex¬ 
tended to May IS, 1938 (2nd Continu¬ 
ance) 

1938—Bill of Exceptions settled, sealed, signed 
and filed 

1938—Writ of Error received 
1938—Designation of Record filed 
1938—Copy of record and proceedings in this 
case together with Writ of Error trans¬ 
mitted to the U. S. Court of Appeals for 
the District of Columbia in obedience to 
said Writ. 


4 In the Police Court of the District of Columbia 


March Term, A. D. 1938 

District of Columbia, ss: 

David A. Pine, Esquire, Attorney of the United States 
in and for the District of Columbia, who, for the said 
United States, prosecutes in this behalf, by David A. Hart, 
Esquire, one of his assistants, comes here into Court, at 
the District aforesaid, on the loth day of March, in the year 
of our Lord one thousand nine hundred and thirty-eight, 
in this said Term, and for the said United States, gives the 
Court here to understand and be informed, on the oath of 
one Nelson O. Holmes that one James Lerner late of the 
District aforesaid, on the 14th day of March in the year of 
our Lord one thousand nine hundred and thirty-eight with 
force and arms, at the District aforesaid, and within the 
jurisdiction of this Court, did then and there, within five 
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hundred feet of a building or premises within the District 
of Columbia, used and occupied by a foreign government, 
to wit: the Government of Germany, as an embassy, un¬ 
lawfully display flags, banners, placards and devices de¬ 
signed or adapted to bring into public odium the said 
German Government; and did then and there unlawfully 
bring into public disrepute political, social or economic 
acts, views or purposes of the said German Government; 
all without a permit so to do; against the form of the 
statute in such case made and provided, and against the 
peace and Government of the United States of America. 

Whereupon, the said Attorney of the United States, who, 
in this behalf, prosecutes for the said United States, in 
manner and form as aforesaid, prays the consideration 
of the Court herein the premises, and that due proceedings 
may be had against the said James Lerner in this behalf 
to make h.... answer to the said United States touching 
and concerning the premises aforesaid. 

DAVID A. PINE 
Attorney of the United States 
in and for the District of Co¬ 
lumbia. 

By (signed) DAVID A. HART 
His said Assistant. 

Personally appeared Nelson 0. Holmes before me this 
15th day of March, A. D. 1938 and being duly sworn ac¬ 
cording to law doth declare and say that the facts as set 
forth in the foregoing information are true. 

(signed) DAVID A. HART 

Assistant Attorney of the 
United States in and for the 
District of Columbia. 
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5 Judge Curran 

No. 393488 
United States 


vs. 

James Lerner 

Violation Act of Congress Approved February 15, 1938 

Picketing and Embassy 

WITNESSES: 

Nelson O. Holmes #2 
March 15, 1938 

Bond 200 M. S. Kronheim—Surety 
Demurrer to information filed 
Cont 3/17/38/10 

March 26, 1938—Demurrer overruled 

March 30, 1938—Cont 4/6/38/10 CHD EMC 

April 6, 1938—Plea Not Guilty 

April 7, 1938—Judgment Guilty 

Sentence: To pay a fine of $50.00 and in 
default to be committed to the Washing¬ 
ton Asylum and Jail for a term of 30 
days 

April 7, 1938—Exceptions Noted. Notice given of his 

intention of applying to the Court of Ap¬ 
peals for a Writ of Error 
Appeal Bond set at $300 
Released on Bond: M. S. Kronheim, 
Surety 

April 13, 1938—Bill of Exceptions submitted—Assign¬ 
ment of Errors filed 

April 25, 1938—Time for signing Bill of Exceptions ex¬ 
tended to May 6, 1938 (1st Continuance) 

May 6, 1938—Time for signing Bill of Exceptions ex¬ 
tended to May 18, 1938 (2nd Continu¬ 
ance) 

May 11, 1938—Bill of Exceptions settled sealed signed 

and filed 
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June 17, 1938—Writ of Error received 

June 27, 193S—Designation of Record filed 

July 5, 1938—Copy of record and proceedings in this 

case together with Writ of Error trans¬ 
mitted to the U. S. Court of Appeals for 
the District of Columbia in obedience to 
said Writ. 

6 In the Police Court of the District of Columbia 

United States Branch 
United States 


vs. 

Myers, Defendant 
Demurrer to Information 

I. Comes now the defendant by her attorney and demurs 
to the first count of the information filed herein on the 
grounds that it is insufficient in substance. 

Among the grounds to be argued in support of this de¬ 
murrer are the following: 

The Joint Resolution of February 15, 1938, is unconsti¬ 
tutional in that: 

1) It violates the guarantee of freedom of speech in the 
First Amendment to the Constitution of the United States. 

2) It violates the guarantee of freedom of press in the 
First Amendment to the Constitution of the United States. 

3) It violates the guarantee of the right of assembly 
in the First Amendment to the Constitution of the United 
States. 

4) It violates the due process clause of the Fifth Amend¬ 
ment to the Constitution of the United States, in that the 
said Resolution (a) is too vague to constitute a reasonably 
ascertainable standard of guilt, and (b) is an arbitrary 
and unreasonable restriction of freedom of speech and of 

press and of assembly and is otherwise an arbitrary 
7 and unreasonable restriction upon personal liberty, 
is not related to any legitimate governmental power, 
and is discriminatory. 
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5) It delegates legislative power contrary to Article I, 
Section 1 of the Constitution of the United States and the 
separation of powers contained in such Constitution. 

And other matters appearing of record. 

II. Comes now the defendant by her attorney and de¬ 
murs to the second count of the information filed herein on 
the grounds that it is insufficient in substance. 

Among the grounds to be argued in support of this de¬ 
murrer are those set forth above in support of the de¬ 
murrer to the first count, and other matters appearing of 
record. 

(Signed) JULIUS PEYSER 
(Signed) FREDERICK BALLARD 
(Signed) HOWARD C. WESTWOOD 
(Signed) SOL ALPHER 

Attorneys for Defendant 

8 Filed March 15, 1938 W. F. Bramhall, Clerk 
of Police Court, D. C. 

9 In the Police Court of the District of Columbia. 

United States Branch 
United States 


vs. 

Lerner Defendant 
Demurrer to Information 

Comes now the defendant by his attorney and demurs 
to the information filed herein on the grounds that it is in¬ 
sufficient in substance. 

Among the grounds to be argued in support of this de¬ 
murrer are the following: 

The Joint Resolution of February 15, 1938, is unconsti¬ 
tutional in that: 

(1) It violates the guarantee of freedom of speech in the 
First Amendment to the Constitution of the United States. 

2) It violates the guarantee of freedom of press in the 
First Amendment to the Constitution of the United States. 

3) It violates the guarantee of the right of assembly in 
the First Amendment to the Constitution of the United 
States. 
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4) It violates the due process clause of the Fifth Amend¬ 
ment to the Constitution of the United States, in that the 
said Resolution (a) is too vague to constitute a reasonably 
ascertainable standard of guilt, and (b) is an arbitrary and 
unreasonable restriction of freedom of speech and of press 

and of assembly and is otherwise an arbitrary and 

10 unreasonable restriction upon personal liberty, is 
not related to any legitimate governmental power, 

and is discriminatory. 

5) It delegates legislative power contrary to Article I, 
Section 1 of the Constitution of the United States and the 
separation of powers contained in such Constitution. 

And other matters appearing of record. 

(Signed) JULIUS PEYSER 
(Signed) FREDERICK BALLARD 
(Signed) HOWARD C. WESTWOOD 
(Signed) SOL ALPHER 

Attorneys for Defendant 

11 Filed March 15, 1938 W. F. Bramhall, Clerk of 
Police Court, D. C. 

12 In the Police Court of the District of Columbia 

Nos. 393,479, 393,480, 393,487, 393,488 
United States 
vs. 

Ezra Frend, George J. Cullinen, Robin Myers and James 

Lerner 


In compliance with No. 1 of the Designation of Record, 
the informations filed in the cases of appellants Ezra 
Frend, case No. 393,480 and George J. Cullinen, case No. 
393,487 were identical with information filed in the case of 
appellant James Lerner, case No. 393,488. 

In compliance with No. 2 of the Designation of Record, 
the demurrers filed in the cases of appellants Robin Myers, 
case No. 393,479 and James Lerner, case No. 393,488 were 
identical with demurrer filed in the case of appellant James 
Lerner, case No. 393,488 
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13 In the Police Court of the District of Columbia. 

United States Branch 
No. 393,479, 

No. 393,480, 

No. 393,387 and 
No. 393,388. 

United States 


vs. 

Ezra Frend, George J. Cullinen, Robin Myers, and James 

Lerner. 

Bill of Exceptions 

Be it remembered that this cause came on to be heard on 
the 7th day of April, 1938, before Judge Edward M. Cur¬ 
ran, one of the judges of the Police Court. David A. Hart, 
Assistant United States Attorney appeared on behalf of 
the United States. The defendants were represented by 
Howard C. Westwood, Frederick A. Ballard and Sol M. 
Alpher. Whereupon the defendants having heretofore en¬ 
tered pleas of not guilty, to maintain the issues joined, the 
United States called to the witness stand Lieutenant Nelson 
0. Holmes, member of the Metropolitan Police Depart¬ 
ment. 

Nelson 0. Holmes, being duly sworn, testified on behalf 
of the United States substantially as follows: 

I am a member of the Metropolitan Police Department. 
On March 14, 1938, I was in the vicinity of the German 
Embassy in the District of Columbia. About 12:40 p. m. 
I observed about twenty-five people passing in front of 
that Embassy, about thirty or forty feet from the building 
line. They went west twice and east twice when they were 
stopped by my men. They had placards. The defendants 
Lerner and Cullinen were among them. Lerner held a 
sign, about three feet by two, which said: “American 
League for Peace and Democracy. Youth Committee.” I 
do not know if Cullinon had a sum. 
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14 Thereupon the following occurred: 

“The Witness: Some of the other officers may 
identify these. These (indicating) are the only ones I can 
identify. 

“The Court: Were those banners carried by some of 
this group? 

“The Witness: They were. 

“Mr. Westwood: May I object to the introduction of 
those in evidence, your Honor, on the ground that there is 
no showing that either defendant Lerner or defendant Cul- 
linen— 

“The Court (interposing): Now, Mr.. Westwood, do you 
contend seriously that in a violation of this law, when 25 
or 30 people congregate together, walking in front of this 
Embassy, within 500 feet, that in order for the Government 
to prove its case it must prove that all of the defendants 
carried banners which would bring into public odium a 
foreign country? 

“Mr. W^estwood: That is substantially my position, your 
Honor. 

“The Court. I will overrule that and give you an excep¬ 
tion. My ruling is that if any of them carried any banner 
which held any embassy in public odium, the rest were 
aiding and abetting and assisting in this demonstration. 

“Mr. Westwood: May I have an exception to your 
Honor’s ruling and note our intention to apply for a writ 
of error? 

“The Court: Yes.” 

Other placards displayed by some members of this group 
in front of the German Embassy were as follows: A pla¬ 
card three feet by two feet, saying, “Hitler is Driving the 
World to War”, printed in black letters. A placard 

15 three feet by two feet, saying, in red letters three 
inches tall, in quotations, “Treaty Breakers En¬ 
danger Peace—F.D.R.” Another, of the same size, in red 
letters six inches tall, saying, “Boycott Nazi Germany.” 
There were other placards there, but I do not know how 
many similar ones. 

Lerner was there when I made the arrests. When we got 
him surrounded he asked me to let him present a petition 
to the German Embassy. 

Thereupon the following occurred: 
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“By Mr. Hart: 

“Q. What, if anything, did these defendants or any of 
the group say by word of mouth when they were placed 
under arrest? 

“Mr. Westwood: May I object to that, on the ground 
that it is immaterial? 

“The Court: Overruled. 

“Mr. Westwood: May we have an exception? 

“The Court: Yes.” 

They were singing “Boycott German goods”. “The 
swastika means war.” “The swastika is covered with 
blood.” “Swastika means murder.” “Down with Fas¬ 
cism. Up with Democracy. Hitler is dragging the world 
to war.” They said that 25 times. “Down with the swas- 
tika.” “Boycott German goods.” “Down with the war- 
makers.” “Treaty-breakers are war-makers.” “Down 
with w’ar.” “We want peace.” “We are for peace and 
democracy.” “Keep war out of the world.” They sang 
the Star Spangled Banner and My Country ’Tis of Thee. 
“Long Live Democracy.” “Support the President’s 
Speech.” 

“Treaty-breakers are war-makers” w T as repeated ten 
times. “Dowm with wrar. We want peace,” 18 times. “Hit¬ 
ler is dragging the world to war,” 25 times. 

Thereupon the defendant’s counsel stated that his 
16 objection and exception stood to this whole line of 
testimony and the Court replied: “What wrent on 
in front of the Embassy, either by wrord of mouth, conver¬ 
sation, demonstration, exhibits of placards or banners, I 
am admitting.” 

On cross-examination: 

The defendants were on the sidewralk in front of the 
Embassy, about 30 or 40 feet from the German Embassy 
building. All that occurred prior to the arrest was that 
the group wralked up and dowm twice, carrying placards, 
and singing such things as “Support the President’s Chi¬ 
cago speech.” 

At this point it w T as admitted that none of the defendants 
had a permit as provided for by the Joint Resolution in 
question. 
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Paul Sullivan, being duly sworn, testified on behalf of 
the United States, substantially as follows: 

I am a member of the Metropolitan Police. On March 
14, 1938, I was in the vicinity of the German Embassy in 
the District of Columbia. At about twelve o’clock I was at 
15th Street and Massachusetts Avenue, and I heard some 
commotion over there and went back there. We had two 
groups at the German Embassy, one at 12:40 and one at 
2:00 o’clock. When I got there this gang of about 25 had 
been arrested. Lerner was the leader of the gang when 
they were arrested. Cullinan was on the left side of the 
group. They were marching in the form of 2’s. I don’t 
recall whether Cullinan had anything in his hands. Lerner 
was saying these things: “The swastika means murder.” 
“Down with Fascism. Up with Democracy.” “We are for 
peace and democracy.” “Hitler is driving the world to 
war.” They said that 25 times. Then they would change 
to something else. The next thing they said was, “Keep 
war out of the world. ” “ Fascism is destroying the world. ’’ 
“The swastika is covered with blood.” “Down with the 
swastika.” And they sang the Star Spangled Banner, and 
they sang America. Then they shouted “Long Live De¬ 
mocracy.” And then, at the last, before we took them away, 
they said, “Support the President’s Chicago speech.” 

On cross-examination: 

17 I don’t recall whether Lerner or Cullinan had a 
placard. When I got there the placards had been 
taken away from them. 

John W. Hanrahan, being duly sworn, testified on be¬ 
half of the United States, substantially as follows: 

I am a member of the Metropolitan Police Department. 
On March 14, 1938, I was at the German Embassy, around 
one o’clock in the afternoon. About two o’clock I was up 
on the terrace in front of the Embassy. I heard a noise 
and saw two cabs stop in front of the Embassy. A group 
jumped out and circled around in front of the sidewalk 
displaying placards and chanting various things, about 30 
or 40 feet distant from the Embassy in the District of Co¬ 
lumbia. They were saying “up with Democracy; down with 
Fascism.” The defendant Frend was in the group and 
carried a placard. It was about three feet by two feet, 
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with letters two to three and a half or four inches high, 
saying “Treaty breakers endanger peace.” Frend was 
the only one of the defendants in that group. 

Others of the group had placards, one of which said 
“Hitler driving the word to war”. Another such placard 
said “Boycott Nazi Germany,” in letters three and a half 
or four inches high, in red, the placard being three feet 
by two feet. 

Thereupon the following occurred: 

“Mr. Hart. For the purpose of the record I offer all of 
those in evidence, if your Honor please. I think they have 
all been identified. 

“Mr. Westwood. It is understood that the same objec¬ 
tion is taken, if your Honor please ? 

“The Court. You object to the other placards held by 
the other members of this group? 

“Mr. Westwood. That is right. 

IS “The Court. I will overrule your objection and 
give you an exception.” 

On cross-examination: 

There were ten people in this group. They repeated 
slogans as they walked up and down several times during 
the time it took me to get down to the sidewalk. I had to 
go about ten feet over the street, and down about 20 steps. 
That is all that occurred prior to the time I arrested the 
members of the group. 

Roy E. Blick, being duly sworn, testified on behalf of the 
United States, substantially as follows: 

I am a detective attached to No. 3 Precinct. About 12:15 
p. m., on March 14, 1938, I was in the vicinity of the Aus¬ 
trian Embassy, in the District of Columbia. When I went 
up in front of the place there were four people parading 
up and down. Two were going east, two were going west, 
with placards in front of them. The defendant, Miss 
Myers, was one of the four. The other defandants were 
not there. Miss Myers carried a banner with letters three 
and a half inches high in green, reading, “German and Aus¬ 
trian Workers Unite Against Fascism.” In small letters 
at the bottom it says “Union Sign Service.” The three 
other people each displayed placards. This was in front 
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of the Austrian Embassy, about 15 or 20 feet from the 
building line. A man named Bloom displayed another plac¬ 
ard which said “Only working class action can crush w^ar 
and Fascism.” A man named Kramer, who w T as also pa¬ 
rading at the time the defendant Myer was, carried a plac¬ 
ard saying, “Boycott Nazi Goods. Socialist Party. Young 
Peoples Socialist League,” in green letters. Another plac¬ 
ard, carried by a man named Jackson, said “Red Vienna 
will rise again. Auspices of the Socialist Party. Young 
Peoples Socialist League,” in red letters four inches high, 
with three arrows pointing to the word “again”. The 
people parading in front of the Embassy were not saying 
anything. 

19 These people were ordered to disperse. We drove 
up in my car and called the four people, Bloom, 
Kramer, Jackson, and Miss Myers, over to the curb and 
told them it was against the law to parade in front of an 
embassy within 500 feet without first getting a permit. 
They did not have a permit. They said they didn’t have 
one. We told them thej T would have to either disperse or 
be arrested and they stated that they were protesting. At 
that time they were placed under arrest. This conversa¬ 
tion was addressed to all the four people, including the de¬ 
fendant Miss Myers. All four of them jointly said they 
protested. We asked them if they were willing to leave 
and they said no, they protested. They were then placed 
under arrest. 

Thereupon the Government offered in evidence each of 
the four placards identified by the witness, the defendant’s 
counsel objected, the objection was overruled, and an ex¬ 
ception was allowed. 

At this point the Government rested. Defendants’ coun¬ 
sel reserved the right to move to dismiss at the end of all 
of the evidence. The defendant, James Leraer, being duly 
sworn, testified in his own behalf substantially as follows: 

On March 14, 1938,1 w T as carrying a sign wdthin 500 feet 
of the German Embassy in the District of Columbia. We 
did this because we had read and heard of the Hitler inva¬ 
sion of Austria and felt this was just another step of the 
sort which the German government, led by Hitler, has been 
taking during the last three years. We remember all these 
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things he has done in Germany, such as militarizing the 
young people, tyranny to the members of the Church who 
objected to his rule, the outlawing of democratic move¬ 
ments—“The Court. Who is ; we’.'” “The witness. I. 
I am speaking editorially, now. 1 felt this way about it.”— 
and now I saw that he was trying to transfer his rule, this 
tyrannical rule, in Germany, to other countries outside the 
borders and I felt that if this were to be permitted 
20 to continue it would eventually affect the young peo¬ 
ple in this country, and all the people in this country, 
and I thought it was mv dutv to mvself and my fellow- 
Americans, to Democracy and the peace of the United 
States, to express how I felt about it, how I felt regarding 
Hitler and his invasion of Austria and his actions during 
the last few years. 

The banner I carried merely gave the name of the or¬ 
ganization which sponsored it, the American League for 
Peace and Democracy, Youth Committee. 

In response to questions by the Court the witness tes¬ 
tified. 

I did not lead the group up there that day. No one was 
leading. A number of us had the same idea, and we went 
up there. Every one of the group pitched in and painted 
the signs. Half a dozen or so people decided to go up there, 
and I was one. Right now I am not working. 

On cross-examination. 

I was not the leader; we had no leader. We went out 
on our own initiative. We were there all as individuals 
who had the same ideas, I suppose. I came to Washington 
to meet some friends who were here at that time. I did not 
decide to picket until after I arrived here. 

I did not have a permit to parade before the German 
Embassy. Of the expressions that were used during the 
time I picketed or paraded or walked in front of the Em¬ 
bassy, several were taken from speeches made by President 
Roosevelt and Secretary of State Hull. “Down with Nazi 
Germany” was not. “Quarantine the aggressor” and 
“Treaty breakers endanger peace” were taken from Presi¬ 
dent Roosevelt’s Chicago speech. The general interpreta¬ 
tion of that speech was that he was referring to the 
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21 countries which made war at that time—Germany, 
Italy, and Japan. This was the President’s speech 

of October 5. 

Miss Robin Myers, being duly sworn, testified on her own 
behalf substantially as follows: 

On March 14, 1938, I was carrying a placard within 500 
feet of the Austrian Legation. I did this in company with 
three of my companions from the Young Peoples Socialist 
League to express our protest over Hitler’s invasion of 
Austria, to express our protest against Fascism in general, 
to express our belief that only the action of the working 
classes of Germany and Austria together, with our help 
as representatives of the working classes of other coun¬ 
tries, could stop Fascism; and to protest against the law 
against picketing that Embassy without a permit, as a form 
of incipient Fascism in the United States. I am 21. 

On cross-examination: 

The thought I have just expressed is my own thought and 
substantially the belief of the organization to which I be¬ 
long, the Young Peoples Socialist League. I went to the 
Austrian Legation because all our group of people who were 
in Washington had heard of the raising of the German 
flag above the Austrian Legation and thought that some¬ 
thing should be done about it. On making further investi¬ 
gation we discovered the law against picketing. Our pur¬ 
pose in going there was both to express our disapproval 
of Hitler’s entry into Austria, and Fascism abroad, and to 
express our disapproval against a law of the United States 
which prevented us from expressing our opinion without 
a permit. 

At this point the defendants rested. 

Thereupon counsel for the defendants, on behalf 

22 of each of them individually, moved that each of the 
cases be dismissed on the following grounds: 

1) In none of the cases had the offense charged been 
proved. 

2) In none of the cases was it shown that the defendant 
had displayed a flag, banner, placard or device designed 
or adapted to bring into public odium or public disrepute 
the government of a foreign country. 
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3) The charge in each of the cases that the defendant bv 
actions brought into public disrepute political, social, or 
economic acts, views *or purposes of the German Govern¬ 
ment does not charge a violation of the Joint Resolution of 
February 15, 1938, or any other law. 

4) In each case the acts of the defendant proved did not 
constitute a violation of law in that the Joint Resolution of 
February 15, 1938, is unconstitutional both on its face and 
as applied in each of these cases, including each count in 
the Myers case, on the grounds set forth in the demurrer in 
each case, to wit, the Joint Resolution: 

a) Violates the guarantees of freedom of speech, of free¬ 
dom of press, and of freedom of assembly in the First 
Amendment to the Constitution of the United States; 

b) Violates the due process clause of the Fifth Amend¬ 
ment to the Constitution of the United States, in that it is 

i) Too vague to constitute a reasonably ascertainable 
standard of guilt; 

ii) An arbitrary and unreasonable restriction of free 
speech, press, and assembly, and is otherwise an arbitrary 
and unreasonable restriction upon personal liberty, and is 
discriminatory, and susceptible of discriminatory enforce¬ 
ment. 

c) Delegates legislative power contrary to Article 
23 I, Section 1 of the Constitution of the United States 
and the separation of powers contained in such Con¬ 
stitution. 

In the case of George J. Cullinen, the motion to dismiss 
was placed on the additional ground that the defendant was 
not shown to have carried any sign. In the case of Robin 
Myers, the motion to dismiss was placed on the additional 
grounds that the charge that the defendant displayed a 
placard, within 500 feet of the Austrian Legation, designed 
or adapted to bring into public odium the German Govern¬ 
ment is not, if proved, a violation of the aforesaid Joint 
Resolution or any other law; and that the second count of 
the information charged no violation of a valid law; In the 
case of James Lerner, the motion to dismiss was placed on 
the additional ground that the sign which he displayed was 
on its face not adapted or designed to bring the Govern¬ 
ment of Germany into disrepute. 

The Court, after reading the Joint Resolution of Febru¬ 
ary 15,1938, said: 
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“The Information against the defendant Lerner charges 
that he did, on the 14th day of March, 1938, within the Dis¬ 
trict of Columbia, and within 500 feet of a building or prem¬ 
ises within the District of Columbia, used and occupied by 
a foreign government, to-wit, the Government of Germany, 
as an embassy, unlawfully display flags, banners, placards, 
or devices designed or adapted to bring into public odium 
the said German Government, did then and there unlaw¬ 
fully bring into public disrepute political, social, or eco¬ 
nomic acts, views, or purposes of a foreign government. 

The same charge is placed against the defendant Ezra 
Frend. Against the defendant George J. Cullinen the same 
charge has been filed, and against the defendant Robin 
Myers the same charge has been filed; the only difference 
being that she displayed, within 500 feet of a building or 
premises used and occupied by a foreign govern- 
24 ment, to-wit, the Government of Austria, as an em¬ 
bassy or legation, flags, banners, placards, or devices 
designed or adapted to intimidate, coerce, or bring into pub¬ 
lic odium the said government. 

There is no question in this case but that none of the de¬ 
fendants had a permit as provided by the Joint Resolution 
of the Congress. There is also no dispute, as far as the 
Court can determine, but that all defendants and the groups 
that marched at that time and place were within 500 feet 
of either the German Embassy or the Austrian Legation. 

The Court has previously passed upon the question as to 
whether or not the Joint Resolution was a valid resolution 
and whether or not it was unconstitutional because of the 
allegation that it delegated unlawful legislative power to 
the major and superintendent of police. 

It remains, therefore, for the Court to consider whether 
or not the placards, banners, devices, or flags either bring 
into public odium the Government of Germany or bring into 
public disrepute political, social, or economic acts, views, or 
purposes of the Government of Germany. 

Taking all of the evidence into consideration, the Court 
has no difficulty in arriving at a verdict that all the defen¬ 
dants are guilty as to all of the charges. 

# • • • 

The Court finds that even though the defendant Lerner 
carried merely a banner which gave the name of the organ- 
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ization interested, if he acted with a common intent and a 
common purpose with the other defendants in that group, 
and that that group carried banners or flags or devices or 
placards which were designed or adapted to bring into pub¬ 
lic odium a foreign government, namely, the Government of 
Germany, or that those banners or flags or devices or plac¬ 
ards did then and there unlawfully bring into public 

25 disrepute political, social, or economic acts, views, or 
purposes of the said Government of Germany, the de¬ 
fendant Lerner would be as guilty as the others of that 
group which carried those banners in violation of the Joint 
Resolution. 

The same holding applies to the defendant Frend, the de¬ 
fendant Cullinen and the defendant Myers—that if they 
each acted, one with the other, with the common intent and 
purpose of helping, assisting, aiding, and abetting in the 
violation of this Joint Resolution, they too would be guilty. 

I find all defendants guilty, and I will grant the defen¬ 
dants the proper exception.” 

All the motions were overruled. Exceptions were allowed 
each of the defendants. Each of the defendants gave notice 
of his intention to apply for a writ of error. 

The court found each of the defendants guilty, the defen¬ 
dant Myers being found guilty on both counts. Exceptions 
were allowed each defendant, and notice of intention to ap¬ 
ply for a writ of error was given by each. 

Sentence was then passed as follows: 

The defendant Frend, sentence suspended and his per¬ 
sonal bond not to repeat the offense taken. 

The defendant Cullinen, sentence suspended and his per¬ 
sonal bond not to repeat the offense taken. 

The defendant Lerner, fined $50 or thirty days in jail. 

The defendant Myers, fined $50, or thirty days in jail on 
each count to run concurrently. Appeal bonds were fixed 
in the amount of $300 in each case, which bonds were fur¬ 
nished. 

Exceptions were allowed each defendant and each 

26 gave notice of intention to apply for a writ of error. 

And thereupon, all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the Court, and because the matters and things 
hereinbefore recited are not matters of record, in order to 
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make the same a part of the record herein, which is hereby 
ordered, so that the defendants may have their cases re¬ 
viewed on appeal, the defendants, by their attorneys, move 
the Court to sign and seal this, their bill of exceptions, to 
have the same force and effect as if each and every one of 
said exceptions had been separately signed and sealed, 
which motion is granted by the Court; and thereupon the 
defendants tender this, their bill of exceptions, and request 
the Court to sign and seal the same, which is accordingly 
done, now for then, this 11th day of May, A. D. 1938. 

(signed) EDWARD M. CURRAN 

.Judge 

Approved: 

(signed) HOWARD C. WESTWOOD 
(signed) SOL M. ALPIIER 
(signed) FREDERICK A. BALLARD 
Attorneys for Petitioners. 

(signed) DAVID A. PINE 

United States Attorney 
(signed) DAVID A. HART 

Assistant U. S. Attorney. 

To David A. Pine, U. S. Attorney and 

David A. Hart, Assistant U. S. Attorney, 

Please take notice that within bill of exceptions will be 
called to the attention of and submitted to the court on the 
13th day of April, 1938, at 10 o’clock a. m., or as soon 
thereafter as counsel can be heard, for the purpose 
27 of having the same signed and sealed by the Court. 

(signed) HOWARD C. WESTWOOD 
(signed) SOL M. ALPHER 
(signed) FREDERICK A. BALLARD 
Attorneys for Petitioners. 

Service of the foregoing notice and copy of said bill of 
exceptions acknowledged this 13 day of April, 1938. 

(signed) DAVID A. PINE 

United States Attorney 
(signed) DAVID A. HART 

Assistant United States Attorney 
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28 In the Police Court of the District of Columbia 

United States Branch 

Nos. 393,479, 393,480, 393,487 and 393,488. 
United States 


v. 

Ezra Frend, George J. Cullinen, Robin Myers, and 

James Lerner. 

Assignment of Errors . 

Now come the petitioners in the above-entitled cause, and 
assign as errors the following: 

1) The Court erred in overruling the demurrers to the 
informations, and in holding that the informations charged 
violations of law. 

2) The Court erred in overruling the defendants’ motions 
to dismiss the charges; and in holding that the defendants 
had been shown to have violated the law. 

3) The Court erred in finding defendants guilty. 

4) The Court erred in sentencing the defendants Lerner 
and Myers to pay fines of $50 or serve 30 days in jail. 

5) The Court erred in overruling the demurrers and mo¬ 
tions to dismiss, and in holding that the Joint Resolution 
of February 15, 1938 does not violate the Constitution of 
the United States, in that said Joint Resolution 

(a) Violates the guarantees of freedom of speech, of free¬ 
dom of press, and of freedom of assembly in the First 
Amendment to the Constitution of the United States; 

(b) Violates the due process clause of the Fifth Amend¬ 
ment to the Constitution of the United States, in that it is 

i) Too vague to constitute a reasonably ascertainable 
standard of guilt; 

ii) An arbitrary and unreasonable restriction of free 
speech, press, and assembly, and is otherwise an ar- 

29 bitrarv and unreasonable restriction upon personal 
liberty, and is discriminatory; and susceptible of dis¬ 
criminatory enforcement. 

(c) Delegates legislative power contrary to Article I, 
Section 1 of the Constitution of the United States and the 
separation of powers contained in such Constitution. 




EZRA FREND, ET. AL., V. UNITED STATES. 


23 


6) The Court erred in holding that it was not necessary 
in order to find a violation of law that the defendants be 
shown to have each carried signs designed or adopted to 
bring into public odium or disrepute a foreign government. 

7) The Court erred in holding that it was not necessary 
in order to find a violation of law that the defendants be 
shown to have carried some sign. 

8) The Court erred in holding in the case of Robin Myers 
that the second count of the information charged a violation 
of a valid law. 

9) The Court erred in other respects apparent of record. 

(signed) HOWARD C. WESTWOOD 
Union Trust Building, 

Washington, D. C. 

(signed) SOL M. ALPHER, 

Southern Building, 

Washington, D. C. 

(signed) FREDERICK A. BALLARD 
American Security Building, 
Washington, D. C., 

Attorneys for Petitioners. 

30 Endorsed: Filed April 13, 1938 W. F. Bramhall, 
Clerk of Police Court, D. C. 

31 In the Police Court of the District of Columbia 

United States Branch 

Nos. 393,479, 393,480, 393,487, 393,488. 

United States 


v. 

Ezra Frend, George J. Cullinen, Robin Myers, and 

James Lerner. 


Designation of Record 

Now come Ezra Frend, George J. Cullinen, Robin Myers 
and James Lerner, appellants in the above-entitled causes, 
and designate the parts of the record which they desire to 
have included in the transcript, said parts being considered 
sufficient for the determination of the questions raised on 
appeal, namely: 
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1) The informations in the cases of appellants Myers and 
Lerner; memorandum that the informations in the cases 
of appellants Frend and Cullinen were identical with that 
in the case of appellant Lerner. 

2) Demurrers in the cases of appellants Myers and Ler¬ 
ner; memorandum that the demurrers in the cases of ap¬ 
pellants Frend and Cullinen were identical with that in the 
case of appellant Lerner. 

3) Entries on Informations. 

4) Bill of Exceptions. 

5) Assignment of Errors. 

6) This designation. 

7) Certificate of Clerk. 

(Signed) HOWARD C. WESTWOOD 
Union Trust Building, 

Washington, D. C. 

(Signed) SOL M. ALPHER 
Southern Building, 

Washington, D. C. 

(Signed) FREDERICK A. BALLARD 
American Security Bldg., 

Washington, D. C. 

Attorneys for Appellants. 

32 Endorsed: Filed June 27, 1938 W. F. Bramhall, 
Clerk of Police Court, D. C. 

In the Police Court of the District of Columbia—United 
States Branch Nos. 393.479, 393,480, 393,487, 393,488. 
United States v. Ezra Frend, George J. Cullinen, Robin 
Myers and James Lerner. Designation of Record 

33 No. 393479-393488 

In the Police Court of the District of Columbia 
March Term, 1938 

Information For Violation of Act of Congress Approved 

February 15, 1938 
Picketing an Embassy 
United States 
vs. 

Robin Myers, James Lerner 

Be it remembered, That in the Police Court of the Dis¬ 
trict of Columbia, at the City of Washington, in the said 
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District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above entitled 
cause, to wit: 

March 15, 1938—Informations filed—Each defendant re¬ 
leased on Bond Demurrers to information filed—M. S. 
Kronheim-Surety 

March 26, 1938—Demurrer overruled 
April 6,1938—Each defendant Plea Not Guilty 
April 7, 1938—Each defendant Judgment Guilty Sen¬ 
tence of Each defendant: To pay a fine of $50.00 and in 
default to be committed to the Washington Asylum and Jail 
for a term of 30 days Each defendant noted an exceptions 
and gave notice of his intention of applying to the Court of 
Appeals for a Writ of Error—Appeal bond set at $300— 
Each defendant released on Bond—M. S. Kronheim Surety 
April 13, 1938 Bill of Exceptions submitted Assign¬ 
ment of Errors filed 

April 25, 1938—Time for signing Bill of Exceptions ex¬ 
tended to May 6, 1938 (1st Continuance) 

May 6, 1938 Time for signing Bill of Exceptions ex¬ 
tended to May 18, 1938 (2nd Continuance) 

May 11, 1938 Bill of Exceptions settled sealed signed 
and filed 

June 17, 1938 Writ of Error received 
June 27, 1938 Designation of Record filed 
July 5,1938 Copy of record and proceedings in this case 
together with Writ of Error transmitted to the U. S. Court 
of Appeals for the District of Columbia in obedience to said 
Writ 

34 In the Police Court of the District of Columbia 


United States of America, 

District of Columbia, ss: 

I, Walter F. Bramhall Clerk of the Police Court of the 
District of Columbia, do hereby certify that the foregoing 
pages, numbered from 1 to 26 inclusive, to be true copies of 
originals in cause No. 393,479-80 and 393,487-8 wherein 
the United States is plaintiff and Ezra Frend, George J. 
Cullinen, Robin Myers & James Lerner defendants, as the 
same remain upon the files and records of said Court. 
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In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, the City of Washington, in said 
District, this 5th day July, A. D. 1938. 

WALTER F. BRAMHALL 

(Seal) Clerk Police Court , Dist. of Columbia. 

35 Endorsed: In the Police Court of the District of Co¬ 
lumbia Nos. 393,479-80 393,487-8 United States 
vs. Ezra Frend, George J. Cullinen, Robin Myers, James 
Lerner Violation of Act of Congress Approved February 
15, 1938 Picketing an Embassy 

Endorsed on cover: No. 7198. Ezra Frend ct al., Plain¬ 
tiffs in Error, vs. United States. United States Court of 
Appeals for the District of Columbia Filed Jul 5—1938 
Joseph W. Stewart, Clerk. 



Addition to Record per Stipulation of Counsel 


United States Court of Appeals for the 
District of Columbia 

APRIL TERM, 1938 

No. 7198 

SPECIAL CALENDAR 


EZRA FREND, GEORGE J. CULLINEN, ROBIN 
MYERS ET AL., PLAINTIFFS IN ERROR, 

VS. 

UNITED STATES. 


FILED AUGUST 26, 1938 


In error to the Police Court of the District of Columbia. 
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Endorsed: United States Court of Appeals for the Dis¬ 
trict of Columbia Filed Aug 26 1938 Joseph W. Stewart, 
Clerk 

United States Court of Appeals for the District of 

Columbia 


No. 7198, Special Calendar 


Frend, et al., 


v. 

United States. 


Stipulation for Correction of Record 

It is stipulated: 

1. The information in the case of United States v. Robin 
Myers, attached to this stipulation and duly certified by 
the Clerk of the Police Court of the District of Columbia, 
should be included in the record in the above entitled cause 
in lieu of the information set forth in such record, as 
printed at pages 2-3. 

2. The last paragraph on page 9 of the printed transcript 
in the above entitled case should be stricken out and in lieu 
thereof there should be inserted the following: 

“In compliance with No. 2 of the Designation of Record, 
the demurrers filed in the cases of appellants Ezra Frend, 
Case No. 393,4S0, and George J. Cullinen, Case No. 393,487, 
were identical with demurrer filed in the case of appellant 
James Lerner, Case. No. 393,488.” 

There is attached hereto a certification by the Clerk of the 
Police Court of the District of Columbia that the foregoing 
statement is the correct statement. 

FREDERICK A. BALLARD 
Attorney for Plaintiffs in Error 

DAVID A. HART 
Attorney for Defendant in Error 
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In the Police Court of the District of Columbia 


March Term, A. D. 1938. 

District of Columbia, ss : 

David A. Pine, Esquire, Attorney of the United States 
in and for the District of Columbia who, for the said United 
States, prosecutes in this behalf, by David A. Hart, Es¬ 
quire, one of his assistants, comes here into Court, at the 
District aforesaid, on the 15th day of March, in the year of 
our Lord one thousand nine hundred and thirty-eight, in 
this said Term, and for the said United States, gives the 
Court here to understand and be informed, on the oath 
of one James C. Pipkin, that one Willis P. Jackson and Abe 
Kramer and Jack Bloom and Robin Myers, late of the 
District aforesaid, on the 14th day of March, in the year 
of our Lord one thousand nine hundred and thirty-eight, 
with force and arms, at the District aforesaid, and within 
the jurisdiction of this Court, did then and there, within 
five hundred feet of a building or premises within the Dis¬ 
trict of Columbia, used and occupied by a foreign govern¬ 
ment, to wit: the Government of Austria, as an embassy or 
legation, unlawfully display flags, banners, placards and 
devices designed or adapted to bring into public odium the 
said Government of Germany, without a permit so to do. 

SECOND COUNT: Did then and there, within five hun¬ 
dred feet of a building or premises within the District of 
Columbia, used and occupied by a foreign government, to 
wit: The Government of Austria, as an embassy or lega¬ 
tion, unlawfully congregate within five hundred feet of 
such building or premises, and refused to disperse after 
having been ordered so to do by the police authorities of 
the said District, against the form of the statute in such 
case made and provided, and against the peace and Govern¬ 
ment of the United States of America. 

Whereupon, the said Attorney of the United States, 
who, in this behalf, prosecutes for the said United States, 
in manner and form as aforesaid, prays the consideration 
of the Court here in the premises, and that due proceedings 
may be had against the said Willis P. Jackson and Abe 
Kramer and Jack Bloom and Robin Myers in this behalf 
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to make them answer to the said United States touching 
and concerning the premises aforesaid. 

DAVID A. PINE 

Attorney of the United States 
in and for the District of Co¬ 
lumbia. 

By /signed/ DAVID A. HART 
His said Assistant. 

Personally appeared James C. Pipkin before me this 15th 
day of March, A. D. 1938, and being duly sworn according 
to law doth declare and say that the facts as set forth in 
the foregoing information are true. 

/signed/ DAVID A. HART 
Assistant Attorney of .the 
United States in and for the 
District of Columbia. 

(Seal) 

A True Copy 

WM. A. NORGREN, 

Acting Clerk, Police Court, D. C. 


United States Court of Appeals for the District of 

Columbia 

No. 7198, Special Calendar. 

Frend, et al., 


V. 

The United States 
Certification 

I, Wm A Norgren, Acting Clerk of the Police Court of 
the District of Columbia, do hereby certify that at the bot¬ 
tom of page 9 in the printed transcript in the above-entitled 
matter there is a misstatement, due to a typographical 
error, and that the said paragraph should read: 
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“In compliance with No. 2 of the Designation of Record, 
the demurrers filed in the cases of appellants Ezra Frend, 
Case No. 393,480, and George J. Cullinen, Case No. 393,487, 
were identical with demurrer filed in the case of appel¬ 
lant James Lerner, Case No. 393,488.” 

The foregoing statement correctly reflects the record in 
this cause. 

WM A NORGREN, 

(Seal) • Acting Clerk , Police Court, D. C. 
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FOR THE DISTRICT OF COLUMBIA 
April Term, 1938 


No. 7198 


Special Calendar 


Ezra Frend, George J. Cullinen, Robin Myers, et al.. 

Plaintiffs-in-err or, 


v. 

The United States. 


BRIEF FOR PLAINTIFFS-IN-ERROR. 


These cases are before the Court on a joint writ-of- 
crror to the Police Court of the District of Columbia, 
to review judgments of that Court, rendered on April 
7,1938, whereby each of the plaintiffs-in-error was con¬ 
victed of a violation of a Joint Resolution of the Con¬ 
gress approved February 15, 1938 (c. 29, 52 Stat. 30, 
U.S.C.A., T. 22, Secs. 255a-b), and entitled “Joint Res¬ 
olution to protect foreign diplomatic and consular 
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officers and the buildings and premises occupied by 
them in the District of Columbia.” Plaintiff s-in-error 
Myers and Lerner were sentenced to pay fines of $50 
or serve thirty days in jail; in the cases of plaintiffs- 
in-error Frend and Cullinen sentence was suspended. 
Petition for writ-of-error to this court was filed jointly 
by plaintiffs-in-error, and the writ issued on June 17, 
1938. The record was filed in this court on July 5, 
1938, and printed July 26, 1938. 

STATEMENT OF THE CASE. 

The facts in these cases present three separate epi¬ 
sodes, one occurring at the Austrian Legation on 
March 14, 1938, involving Miss Myers; one occurring 
at the German Embassy on the same day involving 
Lerner and Cullinen; and another likewise occurring at 
the German Embassy, later on the same day, involving 
Frend. The three episodes were quite distinct—there 
is no connection between them. 

Myers. 

The evidence relating to Miss Myers appears in the 
testimony of Officer Blick (R. 14-15) and of the plain¬ 
tiff-in-error herself (R. 17). Officer Blick states that 
about 12:15 p.m. on March 14, 1938, when he went to 
the Austrian Legation in the District of Columbia, he 
found four people “parading up and down” in front 
of the Legation carrying placards. Miss Myers was 
one of the four. Her placard bore the following state¬ 
ment, in letters three and a half inches high: “German 
and Austrian Workers Unite Against Fascism”. At 
one bottom corner in small letters there were the 
words: “Union Sign Service”. 
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Over the objection of the plaintiff-in-error, the wit¬ 
ness testified that each of the other three people had 
a placard. One stated: “Only Working Class Action 
Can Crush War and Fascism”. Another: “Boycott 
Nazi Goods. Socialist Party. Young Peoples Social¬ 
ist League.” And the third: “Red Vienna Will Rise 
Again. Auspices of the Socialist Party. Young 
Peoples Socialist League” with three arrows pointing 
to the word “again.” The “paraders” were saying 
nothing. 

The Officer drove up in his car, called the four over 
to the curb, told them it was against the law to parade 
within 500 feet of an embassy without a permit. They 
had no permit. The Officer asked them to disperse. 
They refused, saying they were protesting, whereupon 
they were arrested. 

The testimony of Miss Myers relates to her state of 
mind in carrying the placard. She did this to protest 
Hitler’s invasion of Austria, to protest Fascism in gen¬ 
eral, to express the belief that only the united working 
class could stop Fascism, and to protest the Joint Res¬ 
olution as a form of incipient Fascism in the United 
States. 

Lemer and Cullinen. 

The evidence relating to Lerner and Cullinen ap¬ 
pears in the testimony of Officers Holmes (R. 10-12) 
and Sullivan (R. 13). Evidence relating to Lerner also 
appears in his own testimony (R. 15-17). 

Officer Holmes testified that about 12:40 p.m. on 
March 14,1938, a group of about 25 people passed twice 
to and fro in front of the German Embassy in the Dis¬ 
trict. of Columbia. They had placards. Lerner and 
Cullinen were in the group. Lerner had a sign which 
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bore the legend: “American League for Peace and 
Democracy. Youth Committee” (R. 10). 

The Officer did not know whether Cullinen had a 
sign (R. 10). 

Over the objection of the plaintiffs-in-error, the wit¬ 
ness testified that others of the group had signs saying 
such things as: “Hitler is Driving the World to War”, 
“Treaty Breakers Endanger Peace—F. D. R.”, “Boy¬ 
cott Nazi Germany” (R. 11). 

Asked what the two plaintiffs-in-error or any of the 
group were saying when arrested, the witness was per¬ 
mitted, over objection, to testify: 

“They were singing ‘Boycott German goods.’ 
‘The swastika means war.’ ‘The swastika is cov¬ 
ered with blood.’ ‘Swastika means murder.’ 
‘Down with Fascism. Up with Democracy. Hit¬ 
ler is dragging the world to war. ’ They said that 
25 times. ‘Down with the swastika.’ ‘Boycott 
German goods.’ ‘Down with the war-makers.’ 
‘Treaty-breakers are war-makers.’ ‘Down with 
w r ar.’ ‘We want peace.’ ‘We are for peace and 
democracy.’ ‘Keep war out of the vrorld.’ They 
sang the Star Spangled Banner and My Country 
’Tis of Thee. ‘Long Live Democracy.’ ‘Support 
the President’s Speech.’ 

“ ‘Treaty-breakers are w T ar-makers’ was re¬ 
peated ten times. ‘Down with w'ar. We want 
peace,’ 18 times. ‘Hitler is dragging the world to 
■war,’ 25 times.” (R. 12). 

The testimony of Officer Sullivan is of no value. The 
arrest of Lerner and Cullinen had alreadv occurred 
when he arrived. In any event he did not know 
whether either of them had a placard. (R. 13). 

Lerner testified as to his purpose in appearing with¬ 
in 500 feet of the German Embassy carrying his 
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“Youth Committee” sign. He stated that he felt it his 
duty to himself, to his fellow-countrymen, to democ¬ 
racy, and to the peace of his country to express how 
he felt at the efforts of Hitler to extend his tyranni¬ 
cal rule from Germany to other countries. (R. 15-16). 
He said that no one led the group to the Embassy, that 
all the group had the same idea and went there as indi¬ 
viduals. They had all pitched in and painted the signs. 
(R. 16). Of the expressions used as he walked in front 
of the Embassy several, he said, were taken from 
speeches made by President Roosevelt and Secretary 
Hull. The expressions “Quarantine the Aggressor” 
and “Treaty Breakers Endanger Peace” were taken 
from the President’s Chicago speech of October 5. (R. 
16-17). 

Frend. 

The only evidence relating to Frend is that in the 
testimony of Officer Hanrahan. (R. 13-14). He testi¬ 
fied that about two o’clock on March 14, 1938, a group 
got out of two taxis in front of the German Embassy 
in the District of Columbia, circled around in front of 
the sidewalk saying “Up with democracy; down with 
Fascism.” Frend was in the group and carried a 
placard which, in letters two to four inches high, said: 
“Treaty Breakers Endanger Peace.” 

Over the objection of the plaintiff-in-error the Officer 
also testified that others of the group had placards 
which said: “Hitler Driving the World to War,” and 
“Boycott Nazi Germany.” 

The group walked up and down several times during 
the time the Officer went ten feet and down 20 steps to 
arrest them. 

• *###* 
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Each of the plaintiffs-in-error was charged with vio¬ 
lating the Joint Resolution of February 15, 1938, set 
out in full in the Appendix to this brief (p. 51, infra). 
The information in the Myers case appears on page 2 
of the record; that in the Lerner case appears at pages 
4-5 of the record. The informations in the Cullinen 
and Frend cases were identical with that in the Lerner 
case. (R. 9). 

Demurrers to the informations were filed on behalf 
of each of the plaintiffs-in-error upon the following 
grounds: 

“ * * * that said Joint Resolution 
“(a) Violates the guarantees of freedom of 
speech, of freedom of press, and of freedom of as¬ 
sembly in the First Amendment to the Constitu¬ 
tion of the United States; 

/‘(b) Violates the due process clause of the 
Fifth Amendment to the Constitution of the 
United States, in that it is 
“i) Too vague to constitute a reasonably as¬ 
certainable standard of guilt; 

“ii) An arbitrary and unreasonable restriction 
of free speech, press, and assembly, and is other¬ 
wise an arbitrary and unreasonable restriction up¬ 
on personal liberty, and is discriminatory; and 
susceptible of discriminatory enforcement/ 

“(c) Delegates legislative power contrary to 
Article I, Section 1 of the Constitution of the 
United States and the separation of powers con¬ 
tained in such Constitution.” (R. 7-9). 

In the Myers case, where the information contained 
a second count relating to the refusal of Miss Myers 
and her companions to disperse when ordered, the de¬ 
murrer was also interposed to the second count. 

The demurrers were overruled without opinion by 
Judge Edward M. Curran (R. 3, 6). Plaintiffs-in- 
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error were thereupon jointly tried before Judge Cur¬ 
ran on April 7, 1938. Judgments of conviction were 
rendered against each and they were sentenced as fol¬ 
lows: 

Ezra Frend, sentence suspended. (R. 20). 

George J. Cullinen, sentence suspended. (R. 20). 

Robin Myers, sentenced to pay a fine of fifty dollars 
or to serve thirty days in jail, on each count, the sen¬ 
tences to run concurrently. (R. 20). 

James Lerner, sentenced to pay a fine of fifty dollars 
or to serve thirty days in jail. (R. 20). 

Exceptions were noted in each case, and notice was 
given of the intention of plaintiffs-in-error to petition 
this court for a writ-of-crror. Appeal bonds were fixed 
in the amount of $300 in each case, which bonds were 
furnished. (R. 20). 

ERRORS TO BE RELIED UPON. 

All the errors assigned (R. 22-23) are relied upon. 
For convenience they may be grouped as follows: 

1) Those based upon the court’s rulings that the 
Joint Resolution is not in any respect unconstitutional 
either on its face or as applied in these cases. (Errors 
1 , 2 , 5 , 8 ) 

2) Those based upon the court’s rulings on the con¬ 
struction of the Joint Resolution and the admission of 
evidence. (Errors 6, 7) 
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SUMMARY OF ARGUMENT. 

L 

The Joint Resolution of February 15, 1938, is un¬ 
constitutional on its face, and as applied in these cases. 
It can rest upon no power which has been granted to 
the Congress by the Constitution of the United States. 
The delegation of power to the Superintendent of Po¬ 
lice of the District of Columbia to determine who may 
and who may not display banners in front of embassies 
unquestionably violates the separation of powers since 
no standard whatever is prescribed for the guidance 
of that official. In addition the statute is invalid, on 
its face and as applied, because it abridges freedom 
of speech, freedom of the press, and freedom of as¬ 
sembly, and so violates the First Amendment to the 
Constitution of the United States. Furthermore the 
statute fails to prescribe a standard of guilt with suffi¬ 
cient definiteness to satisfy the requirements of due 
process of law embodied in the Fifth Amendment; due 
process is likewise denied by the grants of arbitrary 
powder to the Police. 

n. 

Apart from the fatal constitutional defects in the 
statute, the evidence in these cases was insufficient to 
sustain the convictions, except as to the second count 
in the case of Robin Myers. Of the plaintiffs-in-error 
one, Cullinen, was not shown to have displayed any 
banner whatever (R. 10, 13); one, Lerner, had a ban¬ 
ner obviously not within the reach of the statute, since 
it carried only the iiame of an organization, “Ameri¬ 
can League for Peace and Democracy, Youth Commit¬ 
tee” (R. 10); Frend’s banner carried an abstraction, 
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without mention of any particular nation, “Treaty 
Breakers Endanger Peace” (R. 14). 

Only Miss Myers had a banner which even arguably 
fell within the statute, and it is at most doubtful 
whether the appeal on her banner—“German and 
Austrian Workers Unite Against Fascism”—could be 
said to in any way insult or bring into disrepute 
either of the nations referred to. The informa¬ 
tion in the Myers case contained a second count (not 
present in any of the other cases) which was based on 
the prohibition in the statute against congregating 
within five hundred feet of an embassy and refusing on 
order to disperse. This is a bald deprivation of free¬ 
dom of assembly, but if it were valid the conviction of 
Miss Myers could be sustained as she was shown to 
have refused to leave the scene. (R. 15). 

ARGUMENT. 

I. 

The Joint Resolution of February 15, 1938 is Un¬ 
constitutional on Its Face and as Here Applied. 

Foreword : 

Analysis of the Joint Resolution 

The full sweep of the Joint Resolution of February 
15, 1938, should be appreciated at the outset. 

The reports of both the Senate and House Commit¬ 
tees recommending the adoption of the Joint Resolu¬ 
tion 1 set forth a letter written by the Secretary of 
State on August 3rd, 1938, to the Chairman of the Sen¬ 
ate Committee on Foreign Relations, commenting ap- 

1 S. Rep. No. 1072, 75tli Cong. 1st Sess., Aug. 4, 1937; H. Rep. No. 
1516, 75th Cong. 1st Sess., Aug. 12, 1937. 
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provinglv upon a proposal: “to regulate the use of pub¬ 
lic streets and sidewalks within the District of Colum¬ 
bia” adjacent to property of foreign governments. 
The Secretary stated that diplomatic officers are 
clothed with certain immunities in order to allow gov¬ 
ernments to transact business free from “ molestation 
of or interference with their representatives.” And, 
lie added, the comity of nations entitles representatives 
of foreign governments to “freedom from any at¬ 
tempted intimidation or coercion (Emphasis sup¬ 
plied in each quotation). 

With these statements of the Secretary in mind, the 
reader of the Joint Resolution will observe how far 
beyond the Secretary’s reasoning the Congress has 
gone. The Joint Resolution as adopted is not confined 
to a regulation of the use of the streets and sidewalks." 
It reaches conduct occurring anywhere within 500 feet 
of any premises occupied by any representative of any 
foreign government for any official purpose. The Court 
will judicially notice that such areas form a consid¬ 
erable share of both public and private property in 
the District of Columbia. Within that area one is for¬ 
bidden—except in accordance with a permit from the 
superintendent of police—to display any sign which 
may bring into public odium any foreign government, 
party, organization, or officer, or into public disrepute 
any acts, view’s, or purposes, political, social, or eco¬ 
nomic, of any foreign government, party or organiza¬ 
tion. 

The Secretary of State, in his letter, w’rote of the 
need to protect representatives of foreign governments 
from attempted intimidation or coercion, molestation 

2 As introduced by Senator Pittman on August 2, 1937, the proposed 
Joint Resolution was limited to conduct occurring on the public streets 
or highways. (S. J. Res. 191, 75th Cong., 1st Sess.) 
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or interference. The Joint Resolution reaches display 
of signs designed to intimidate or coerce any foreign 
government, party, organization or officer, or to intim¬ 
idate or coerce any foreign representative, or to inter¬ 
fere with the free pursuit of the duties of any foreign 
representative. But the Resolution goes much fur¬ 
ther than this. It reaches far afield to acts adapted to 
cause public odium or public disrepute. Nor is it con¬ 
fined to the causing of odium or disrepute for foreign 
representatives; rather it also reaches the display of 
signs adapted to bring into odium any foreign govern¬ 
ment, party, organization or officer, or into disrepute 
any act, view or purpose of any foreign government, 
party or organization. Thus, the Resolution may be 
divided into two parts: 

(a) It strikes at a display of banners or signs 
adapted to intimate representatives in this 
country of foreign governments, or to inter¬ 
fere with the conduct by them of their busi¬ 
ness. 

(b) It strikes at a display adapted to bring into 
public odium or disrepute any foreign govern¬ 
ment, organization, etc., or the acts, views or 
purposes of any foreign government, organi¬ 
zation, etc. 

It is the first part of this effort to which the remarks 
of the Secretary of State are applicable. It is the sec¬ 
ond part with which the informations against these 
plaintiffs-in-error are concerned. 

The extreme breadth of the Resolution cannot be 
mitigated by an assumption that the language was care¬ 
lessly chosen and can be narrowed by judicial interpre- 
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tation. On the contrary the language was intended to 
reach just as far as its sweeping terms imply on their 
face. The debates in the Senate are enlightening. The 
debates consisted largely of an argument between Sen¬ 
ator Pittman, who was Chairman of the Committee re¬ 
porting the bill, its author and in charge of the bill on 
the floor; and Senator La Follctte. The later had pro¬ 
posed an amendment to Section 117 of the District of 
Columbia Code whereby its terms would be expanded 
to prohibit persons on the public ways adjacent to for¬ 
eign embassies, etc., from making remarks or delay¬ 
ing signs that would insult foreign governments or offi¬ 
cers. 81 Cong. Rec., Part 8, at pp. 8588, 8590, 8591. 
Senator La Follette argued that his proposal, which 
likewise forbade disorder, impeding the use of the 
streets, etc., would adequately meet any evils with 
which Congress should be concerned. But Senator 
Pittman objected to the proposal. He said: 

“There are other things besides insults . . . 
There are many things that may be said that will 
bring a country or the rulers of a country into dis¬ 
repute that are not insulting. There is no doubt 
about that.” 81 Cong. Rec., Part 8, at p. 8591. 

Later he added: 

. .1 say that the wives and children of for¬ 
eign diplomats have a right to be frightened at 
picketing in front of their embassies and legations 
when the object of the picketing is criticism of 
their governments and their rulers, even if the 
criticism does not go to the extent of insult . . . ” 
81 Cong. Rec., Part 8, at p. 8592. 

And earlier, in speaking of the objects of his Resolu¬ 
tion, he had said that he sought to avoid mob violence 
to our nationals in other countries that would result 
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“if we arouse and incur the hatred not of those govern¬ 
ments but of their people by speaking unkindly or in a 
manner to bring into odium their governments and 
their people.” 81 Cong. Rec., Part 8, at p. 8589. 

These remarks are to be given great weight, for the 
explanation and defense of the Joint Resolution by 
Senator Pittman and his interchanges with Senator La 
Follette constituted the only debate in either House. 
And Senator Pittman made no bones of the fact that 
his measure was designed to strike at all criticism or 
unkind expression regarding foreign governments, par¬ 
ties, organizations, etc. 3 In short the Resolution is not 
an effort to deal alone with the danger of violence or 
with obstruction of public ways or with hindrances to 
the conduct of business by foreign representatives. 

Senator Pittman freelv admitted that this was not the 

•> 

limit of his Resolution. So much would have been ac¬ 
complished by Senator La Follette’s proposal. The 
very reason for the rejection of Senator La Follette’s 
proposal was, as expressed by Senator Pittman, that 
he desired to curb, not only “any character of annoy¬ 
ance” to foreign representatives (81 Cong. Rec., Part 
8, at p. 8589), but also any unkind expression/ or any 
criticism, 5 relating to any foreign governments. And 
it is this portion of the Resolution of which the infor¬ 
mations in these cases charge violations. 

Concerning the scope of the Resolution one word 
should be added. The Resolution reaches critical, un- 

s At the outset of the debates Senator Pittman inserted in the Record, 
to show the need for the Joint Resolution, a report of the District of 
Columbia Police Department recounting the facts of certain displays of 
opinion near foreign embassies and concluding: 

“It is a regular nuisance and should be broken up.” 81 Cong. Ecc., 
Part 8, at p. 8486. 

* Ibid. 

c Id. at 8592. 
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kind, or annoying expressions directed at any govern¬ 
ment, party, organization, etc., if the act occurs within 
500 feet of a building used by the representative of 
any foreign government. Within an area around any 
embassy or other such building, expressions directed 
at the government of any other country are dealt with 
by the Resolution just as much as are expressions di¬ 
rected at the country of the embassy in question. 0 Thus 
in the Myers case, the plaintiff-in-error has been 
charged with and convicted of displaying critical ex¬ 
pressions concerning Germany within 500 feet of the 
legation of what was then Austria. (R. 2). 

The Arbitrary Power Conferred by the Resolution 

on the Police. 

Moreover, the Resolution is intended to bestow abso¬ 
lutely arbitrary power upon the police officials. It does 
not directly prohibit the expressions of opinion that 
come within its scope. They are, rather, to be pro¬ 
hibited by the superintendent of police of the District 
of Columbia when he thinks they should be prohibited . 
Thus the Resolution provides that it shall be unlawful 
to engage in critical expressions: 

“except by, and in accordance with, a permit is¬ 
sued by the superintendent of police of the said 
District.” (Appendix, infra, p. 51) 

There is no standard or guide of any nature to gov¬ 
ern the superintendent of police in issuing or denying 
permits. He is made absolute censor of critical or un¬ 
kind or annoying expressions, of the general nature de- 

11 In tlic statement of Senator Pittman, quoted infra p. 13, he seems 
to recognize that the Resolution extends to displays directed at countries 
other than that of the embassy, legation, etc., within 500 feet of which 
the display occurs. 
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scribed in the Resolution, within the prescribed areas. 
He may permit them or refuse to permit them, exactly 
as he sees fit; he need give no reason for his decisions. 

The bald extremity of this censorship is manifest 
from Senator Pittman’s comments upon the Resolution 
reported by his committee at the outset of the debates. 
He said: 

“It will be observed that such parties or groups 
may go within 500 feet of an embassy with any 
banner or flag or device they wish, provided they 
have the permission of the chief of police. The 
reason for that is obvious. There might be a per¬ 
fectly peaceful parade down the street past an em¬ 
bassy, having nothing to do whatever with the em¬ 
bassy or the ambassador or the country which he 
represents. On the other hand, the very purpose 
of the parade might be to criticize the ruler of some 
government or its ambassador or minister, in 
which case I personally believe it should not be 
permitted.” 81 Cong. Rec., Part 8, at p. 8484. 

It is notable that the Resolution as reported by the 
committee covered all signs, etc., adapted to bring into 
public notice any foreign government, etc., except by 
and in accordance with a permit of the superintendent 
of police. 81 Cong. Rec., Part 8, at p. 8484. Of this 
draft, Senator Pittman made the statement quoted 
above, pointing out that it was not a prohibition, but 
left the matter entirely up to the superintendent of 
police; although giving his personal view that all ex¬ 
pressions critical of a foreign government or represen¬ 
tative “should not be permitted.” Subsequently Sen¬ 
ator Pittman amended the bill to read as finallv 
adopted. But the effect remains exactly the same. It 
still is—as Senator Pittman said of the draft reported 
by his committee—not a prohibition but a grant of 
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absolute power to the superintendent of police. Thus 
the issue between Senator Pittman and Senator La 
Follette, which was debated on the floor of the Senate, 
was not decided by Congress. The Joint Resolution 
leaves the matter finally to the unrestricted judgment 
of the superintendent of police. 

This feature of the Resolution is not its only grant 
of power. It likewise makes it unlawful to congregate 
at any place within 500 feet of a building in the Dis¬ 
trict of Columbia used by representatives of a foreign 
government for any official purpose and to: 

“refuse to disperse after having been ordered so 
to do by the police authorities of the said District.” 
(Appendix, infra, p. 51) 

Of this provision, Senator Pittman said merely: 

“As to congregating near an embassy, there is 
no punishment provided except and unless the par¬ 
ties refuse to disperse when so ordered.” 81 
Coxg. Rec., Part 8, at p. 8484. 

In short, whether or not congregations shall be per¬ 
mitted is to be determined by the police. With no hint 
of the will of Congress on the matter, the police become 
sole judges of all congregations. The question is not 
one of submitting to lawful arrest or other lawful 
orders of the police. It is a question of dispersing 
whenever, and for whatever reason, a policeman may 
choose. The order of the policeman is the law, a law 
to be promulgated ad hoc, on the spot, dictated by the 
good or ill of the policeman’s judgment and inclina¬ 
tions. 
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A. The plaintiffs-in-errcr may raise the issue of the 
validity of the Joint Resolution. 

It is admitted that none of the plaintiff s-in-error had 
a permit from the Superintendent of Police (R. 12). 
The record does not disclose whether any of them at¬ 
tempted to secure a permit, but they may question the 
constitutionality of the Joint Resolution, whether or 
not they made such an attempt. Lovell v. Griffin, 303 
U. S. 444 (1.93S); Smith v. Cahoon, 283 U. S. 553, 562 
(1931). 

B. The Constitution of the United States is fully 
applicable to the District of Columbia. 

It has been held repeatedly both by this Court and 
by the United States Supreme Court that the Constitu¬ 
tion applies with full force to the District of Columbia. 

Particularly memorable are the words of Mr. Justice 
Sutherland in O’Donoghue v. United States, 289 U. S. 
516 (1933). After describing the limited nature of the 
application of the constitutional guarantees to the Ter¬ 
ritories, he proceeded: 

“How different are the status and characteris¬ 
tics of the District of Columbia! The pertinent 
clause of the Constitution (Art. 1, § 8, cl. 17) con¬ 
fers the power on Congress to ‘exercise exclusive 
legislation . . . over such district ... as may 
. . . become the seat of the government of the 
United States.’ These are words of permanent 
governmental power. The District, as the seat of 
the national government, is as lasting as the States 
from which it was carved or the union whose per¬ 
manent capital it became. It could not have been 
intended otherwise; and it was thus recognized by 
the act of acceptance in 1790 (§ 1, c. 28, 1 Stat. 
130): ‘. . . the [District] is hereby accepted for 
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the permanent seat of the government of the 
United States. ’ 

‘‘In the District clause, unlike the Territorial 
clause, there is no mere linking of the legislative 
processes to the disposal and regulation of the pub¬ 
lic domain—the landed estates of the sovereign— 
within which transitory governments to tide over 
the periods of pupilage may be constituted, but an 
unqualified grant of permanent legislative power 
over a selected area set apart for the enduring pur¬ 
poses of the general government, to which the ad¬ 
ministration of purely local affairs is obviously 
subordinate and incidental. The District is not 
an ‘ephemeral’ subdivision of the ‘outlying domin¬ 
ion of the United States,’ but the capital—the very 
heart—of the Union itself, to be maintained as the 
‘permanent’ abiding place of all its supreme de¬ 
partments, and within which the immense powers 
of the general government were destined to be ex¬ 
ercised for the great and expanding population of 
forty-eight states, and for a future immeasurable 
beyond the prophetic vision of those who designed 
and created it. 

“Over this District Congress possesses ‘the 
combined powers of a general and of a State gov¬ 
ernment in all cases where legislation is possible.’ 
Stoutenburgh v. Hennick, 129 U. S. 141, 147. The 
power conferred by Art. I, § 8, cl. 17, is plenary; 
but it does not exclude, in respect of the District, 
the exercise by Congress of other appropriate pow¬ 
ers conferred upon that body by the Constitution, 
or authorise a denial to the inhabitants of any con¬ 
stitutional guaranty not plainly inapplicable. 
...” 289 U. S. at 538-539. (Emphasis supplied.) 

And he said, further: 

“It is important to bear constantly in mind that 
the District was made up of portions of two of the 
original states of the Union and was not taken out 
of the Union by the cession. Prior thereto its in- 
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habitants were entitled to all the rights, guaran¬ 
ties, and immunities of the Constitution . . .We 
think it is not reasonable to assume that the ces¬ 
sion stripped them of these rights . . 289 

U. S. at 540. 

C. The Joint Resolution provides an invalid delegation 

of legislative power. 

1. The power delegated to the superintendent of 

POLICE TO GRANT OR DENY PERMITS VITIATES THE STATUTE. 

The Resolution does not define the duty of citizens. 
It grants to the superintendent of police the power to 
define the duty by authorizing him to give or withhold 
a permit as he may desire, and to impose whatever 
conditions he wishes in permits granted. Congress 
has not acted constitutionally if it leaves to the abso¬ 
lute discretion of some other agency, the determina¬ 
tion of when the power of the state shall be brought to 
bear to deprive a citizen of his liberty. If Congress 
provides that in certain specific circumstances an ad¬ 
ministrative or executive official may or may not, as 
he wishes, impose a prohibition upon the citizen, the 
statute is a nullity no matter how minutely defined 
those circumstances may be. 

Panama Refining Co. v. Ryan, 293 U. S. 388 (1935), 
is compelling. There Congress provided that the Pres¬ 
ident could permit or could prohibit the shipment in 
interstate or foreign commerce of petroleum produced 
in violation of any state law. Despite the particularity 
of the description of what the President could do, the 
Court held that the attempted grant was invalid be¬ 
cause Congress had provided no standard to guide the 
President in deciding whether or not to do it. 

The Panama case has been so frequently examined 
by this Court that further elaboration is unnecessary. 
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Its doctrine is conclusive here. The effort of Congress, 
in this Joint Resolution, to turn over to the superin¬ 
tendent of police the determination of the very matters 
Senators Pittman and La Follette were debating, with 
unfettered discretion to grant permits according to any 
criterion the superintendent might wish to conjure, 
cannot stand the test of the Chief Justice’s opinion. 

(a) The form of the Joint Resolution will not save it. 

In the Panama case the statute in question stated 
that the President was authorized to prohibit the ship¬ 
ment of “hot” oil and that any violation of his order 
would be punishable. The Joint Resolution here in 
question states that it shall be unlawful to display a 
sign, etc., unless the superintendent of police permits 
it, and a violation of the statute is punishable. This 
formal difference in the manner in which the power is 
delegated does not, of course, alter the nature or extent 
of the delegation. The Joint Resolution abnegates 
power just as utterly as does the statute in the Panama 
case. A recent and important decision of the Su¬ 
preme Court of Pennsylvania demonstrates the appli¬ 
cation of the Panama doctrine to a statute following the 
form of the Joint Resolution. 

In Holgate Bros. Co. v. Bashore, 200 Atl. 672, de¬ 
cided on June 30, 1938, the Pennsylvania Court held 
that the Pennsylvania 44-Hour Week Law (P. L. 2766, 
43 P. S. 921) fell under the force of the Panama case. 
That statute provided: 

“ . . .no employer shall employ any person for 
more than forty-four hours in any one week . . . ” 

but 

“Where the strict application of the schedule of 
hours provided by this section, imposes an un- 
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necessary hardship and violates the intent and 
purpose of this act, the Department of Labor and 
Industry, with the approval of the Industrial 
Board, may make, alter, amend and repeal general 
rules and regulations prescribing variations from 
said schedule of hours ...” 

This statute was less extreme than the Joint Resolu¬ 
tion, for the grant of power there was merely an exemp¬ 
tion clause, whereas in the Joint Resolution the grant 
of power to the superintendent of police is the very 
heart of the statute. Moreover the power granted 
in the Pennsylvania statute could be exercised only 
where hardship and unintended results were threat¬ 
ened, whereas the power granted in the Joint Resolu¬ 
tion can be exercised whenever and for whomever the 
superintendent of police may desire. Nonetheless the 
Pennsylvania Court held that the 44-Hour Week Law 
was an invalid delegation of power. The Court felt 
that the decisions of the Supreme Court, such as the 
Panama case, might be relied upon in determining the 
effect of the separation of powers made in the State 
Constitution, and held that the 44-Hour Week Law 
could not be reconciled with the dictates of the Panama 
case. After reviewing the power of a legislature to 
confer discretion upon other agencies subject to ap¬ 
propriate standards, the Court said: 

“Applying these principles to the instant cases 
we are forced to conclude that Section 2 (b) of the 
44-Hour Week Law offends the Constitution of 
Pennsylvania in two distinct and incorrigible par¬ 
ticulars. First, it delegates to the Department of 
Labor and Industry in conjunction with the Indus¬ 
trial Board the power to make law for the regula¬ 
tion of the hours of labor. Second, it attempts to 
hand over to Federal authority—whether Con- 






92 


gress, executive commission, or other agency not 
yet appearing—plenary power to regulate work¬ 
ing hours in Pennsylvania. As to the delegation 
to the Department of Labor and Industry, the only 
condition precedent to the exercise of this extra¬ 
ordinary power to change the provisions of the 
statute and make its own law is expressed in the 
following words: ‘Where the strict application of 
the schedule of hours provided for by this section, 
imposes an unnecessary hardship and violates the 
intent and purpose of this act. 4 * * ’ If this con¬ 
dition is found to exist, the statute provides no 
limit to the exercise of the discretion of the De¬ 
partment with the approval of the Industrial 
Board to prescribe variations from the schedule of 
hours laid down in the act. This may be done by 
means of general rules and regulations which may 
be made, altered, amended and repealed at discre¬ 
tion. The Department is then free to fix the hours 
of labor in any industry, group of industries, or 
in individual cases, without any guide or restraint 
of any kind; the hours may be shortened to six a 
day or extended lo ten or twelve a day. There is 
no policy set up, there are no standards, there are 
no boundaries within which the Department and 
the Board must exercise their discretion. There 
are no requirements for hearings, findings of fact 
with reasons for conclusions, or appeals. There 
is merely a naked authority given to the Depart¬ 
ment and the Board to make law by general 
rules and regulations prescribing variations from 
the said schedule of hours, and to alter, amend or 
repeal such rules and regulations. The power to 
amend or repeal a statute is as much legislative 
in nature as the power to enact the statute. It is 
impossible to find any restrictive policy in such a 
grant.” 200 Atl. at 676. 

From this discussion of the Pennsylvania statute it 
is apparent how much more vulnerable is the Joint 
Resolution. Whether the power granted the superin- 
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tendent of police be deemed to be the power to make a 
law or to repeal a law, to impose prohibitions or to 
grant exemptions, the failure to provide a standard to 
guide him vitiates the Resolution. Citizens can be 
ruled only by law; they are not subjects of the super¬ 
intendent of police. 

(b) The subject matter of the Joint Resolution will 

not save it. 

The defendant-in-error has sought to escape the 
logic of the Panama case, in its argument heretofore, 
by reliance upon the case of United States v. Curtiss- 
Wright Export Corp., 299 U. S. 304 (1936). That case 
held that the Constitution does not require that Con¬ 
gress set forth standards to guide the exercise of power 
by the President, where the power in question is cog¬ 
nate to the constitutional power of the President over 
our foreign relations, with the same definiteness that is 
required in matters of internal affairs. 

Congress had given the power to the President to 
lay an embargo upon shipments of arms to the coun¬ 
tries at war in the Chaco when he found that such ac¬ 
tion would contribute to peace and when he could enlist 
the cooperation of other states. 7 The Court held that 

7 The statute in question provided: 

“That if the President finds that the prohibition of the sale of 
arms and munitions of war in the United States to those countries 
now engaged in armed conflict in the Chaco may contribute to the 
reestablishment of peace between those countries, and if after con¬ 
sultation with the governments of other American Republics and 
with their cooperation, as well as that of such other governments as 
he may deem necessary, he makes proclamation to that effect, it 
shall be unlawful to sell, except under such limitations and excep¬ 
tions as the President prescribes, any arms or munitions of war in 
any place in the United States to the countries now engaged in that 
armed conflict, or to an}" person, company, or association acting in 
the interest of either country, until otherwise ordered by the Presi¬ 
dent or by Congress. ’* (c. *365, 48 Stat. 811.) 

It will be observed how much less restricted is the power granted to 
the superintendent of police in the present case. 
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the law was valid in view of the facts that it affected 
“a situation entirely external to the United States” 
(299 U. S. at 315) and that “ ‘The President is the sole 
organ of the nation in its external relations, and its 
sole representative with foreign nations.’ ” (299 U. S. 
at 319) The Court reasoned: 

“It is important to bear in mind that we are 
here dealing not alone with an authority vested in 
the President by an exertion of legislative power, 
but with such an authority plus the very delicate, 
plenary and exclusive power of the President as 
the sole organ of the federal government in the field 
of international relations —a power which does not 
require as a basis for its exercise an act of Con¬ 
gress, but which, of course, like every other gov¬ 
ernmental power, must be exercised in subordina¬ 
tion to the applicable provisions of the Constitu¬ 
tion. It is quite apparent that if, in the mainte¬ 
nance of our international relations, embarrass¬ 
ment—perhaps serious embarrassment—is to be 
avoided and success for our aims achieved, con¬ 
gressional legislation which is to be made effective 
through negotiation and inquiry within the inter¬ 
national field must often accord to the President a 
degree of discretion and freedom from statutory 
restriction which would not be admissible were 
domestic affairs alone involved.” 299 U. S. at 
319-320. (Emphasis supplied) 

And again: 

“When the President is to be authorized bv leg- 
islation to act in respect of a matter intended to 
affect a situation in foreign territory, the legisla¬ 
tor properly bears in mind the important consid¬ 
eration that the form of the President’s action— 
or, indeed, whether he shall act at all—may well 
depend, among other things, upon the nature of the 
confidential information which he has or may there¬ 
after receive, or upon the effect which his action 
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may have upon our foreign relations. This con¬ 
sideration, in connection with what we have al¬ 
ready said on the subject, discloses the unwisdom 
of requiring Congress in this field of governmental 
power to lay down narrowly definite standards by 
which the President is to be governed.” 299 U. S. 
at 321-322. 

The Court then proceeded to review the numerous prec¬ 
edents for granting the President broad powers in his 
international transactions and concluded that this long 
practice should not, at this late date, be disturbed. 299 
U. S. at 329. 

The differences between the present case and the 
Curtiss-W right case are patent. In this case Congress 
is not providing for the regulation of conduct outside 
our borders. The officer upon whom power is be¬ 
stowed by Congress has no independent source of a 
cognate power in the Constitution. There is no un¬ 
broken line of accepted legislative precedents. In a 
word, the present case differs from the Curtiss-W right 
case just as widely as the Curtiss-Wright case differed 
from the Panama case. The Curtiss-W right case bears 
no more relation to the present than the office of 
President of the United States, an independent branch 
of the government, bears to the office of superinten¬ 
dent of police. 

(c) The Joint Resolution is Not an Exercise of Munic¬ 
ipal Power. 

In a further effort to escape the logic of the Panama 
case, the defendant-in-error has hitherto sought com¬ 
fort in the decision of this Court in La Forest v. Board 
of Commissioners of the District of Columbia, 67 App. 
D. C. 396 (1937). The statute there involved, as inter- 
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prcted by this Court, granted to the Commissioners of 
the District of Columbia, or their delegate, the power 
to revoke drivers’ permits on account of breaches of 
“usual and reasonable” traffic regulations which might 
be adopted by the Commissioners. The prevailing 
opinion and the dissenting opinion agreed that the 
words “usual and reasonable,” in the light of the con¬ 
text of the statute, afforded an adequate standard. 
The dissenting Justice felt, however, that the statute 
was intended to give the Commissioners the absolute 
power to revoke drivers’ permits for breach of such 
regulations or otherwise . This, he concluded, was an 
invalid delegation. He stated that unless construed 
as the majority had interpreted it, the statute must 
fall. He added: “Indeed, I understand that no seri¬ 
ous contention is made that the section is valid , unless 
it be so construed.” (67 App. D. C. at 399. (Empha¬ 
sis supplied.) The Joint Resolution in the present 
case can be construed to mean nothing except a grant 
of unlimited power to the superintendent of police to 
permit or prohibit critical expressions. There is no 
context, no declaration of policy, no related code of 
statutes from which a standard may be discovered. As 
to a delegation such as this the dissenting Justice in 
the La Forest case said that “no serious contention” 
was made that the Constitution had been satisfied. 

With respect to the doctrine of the Panama case as 
applied to legislation for the District of Columbia, the 
prevailing opinion pointed out that, when legislating 
for the District, Congress possesses the combined pow¬ 
ers of a national and state legislature. And, it was 
said, “When and how it shall delegate or distribute 
authority to make detailed regulations under the po¬ 
lice power are questions which Congress may deter- 
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mine for itself.” 67 App. D. C. at 399. This does not 
mean, of course, that Congress may properly ignore the 
Panama case when the operation of its statutes is con¬ 
fined to the District of Columbia. Anv such view would 

V 

do violence to cases such as Stoutenburgh v. Ilennick, 
129 U. S. 141 (1889); Smith v. Olcott, 19 App. D. C. 61 
(1901); and Roach v. Van Riswick, Mac A. & M. 171 
(1879). The quoted passage, read in conjunction with 
the remainder of the opinion, undoubtedly means that, 
as a necessary incident to the legislative power over 
the District of Columbia conferred by the Constitu¬ 
tion, Congress may create municipal agencies and vest 
those agencies with the power to make customary mu¬ 
nicipal by-laws or regulations. Thus, as Chief Judge 
Crunch said years ago, Congress might charter a mu¬ 
nicipal corporation and vest it with the power to make 
by-laws for its members. Washington v. Eaton, Fed. 
Cas. No. 17,228, 29 Fed. Cas. 34"), 348 (1833); see also 
Smith v. Olcott, 19 App. D. C. 61, 75 (1901); Roach v. 
Van Riswick, Mac A. & M., 171, 176 (1879). Or, as 
Chief Justice Fuller put the point, it is consistent with 
the constitutional inhibition against delegating power 
for Congress to create a municipality with the power 
“to prescribe local regulations, according to immemo¬ 
rial practice . . . .” Stoutenburgh v. Ilennick, 129 
U. S. 141, 147 (1889) (Emphasis supplied.) Hence 
the Panama case would not bar the District Commis¬ 
sioners from exercising the power to prescribe “usual 
and reasonable” traffic regulations and to revoke per¬ 
mits pursuant thereto. 

If it be admitted, for the sake of argument, that the 
prevailing opinion in the La Forest case meant in some 
way to relax the doctrine of the Panama case with re¬ 
spect to the grant of power to a municipal body to 
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make “usual and reasonable” local regulations “ac¬ 
cording to immemorial practice,” that decision cannot 
help this Resolution. For the Resolution is neither an 
exercise of ordinary municipal power, nor is it a grant 
of the power to make municipal by-laws. 

Congress did not intend to exercise its ordinary mu¬ 
nicipal powers when it adopted this Joint Resolution. 
The operation of the Resolution, it will be observed, is 
not confined to the public ways of the District. It was 
deliberately broadened to reach all property near an 
embassy.- Nor is its operation even confined to the 
District of Columbia, for it reaches conduct occurring 
anywhere, in or out of the District, if within 500 feet of 
a building in the District used for official purposes by a 
representative of a foreign government. This broad 
base of operation was deliberate, as we have said. The 
appeal of the proponents of the measure was not to 
municipal power but to the power of a nation to regu¬ 
late the relations between its citizenry and the repre¬ 
sentatives of other nations. 

The Secretary of State in supporting the original 
measure pointed out the inadequacy of existing domes¬ 
tic law, and invoked “the comity of nations.” Sex. 
Rep. 1072, 75th Coxg. 1st Sess., Aug. 4, 1937. And 
Senator Pittman, throughout the debates, appealed 
over and over again to the “universal law of nations,” 
the “inviolability of ambassadors,” the consequences 
upon our international affairs. 81 Coxg. Rec., Part S, 
at S586, 8587, 8590. Indeed, when Senator La Follette 
proposed to deal with the question by an amendment 
to the local police code of the District, Senator Pitt¬ 
man stated: 


s Supra , p. 10. 
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“I say in the first place that the amendment of 
the Senator from Wisconsin, while it does not meet 
the material questions at all, is in the nature of an 
insult to the very principle and policy that the na¬ 
tions have recognized with regard to ambassadors 
and ministers since the beginning of government. 
We are to put them in the same position, it is un¬ 
derstood, as passersby on the street; if the pick- 
cters do not indulge in any swearing or use ob¬ 
scene language, then the ambassadors or minis¬ 
ters have no right whatsoever to complain.” 81 
Cong. Rec., Part 8, at p. 8588. 

And a moment later he added: 

“But if we attempt to treat this matter as a lit¬ 
tle police court affair, if we attempt to control it 
with amendments to the police code under the or¬ 
dinances of the District of Columbia, if we refuse 
to recognize the great principle which has come 
down through history, that our legations and em¬ 
bassies, our ambassadors and consuls shall be con¬ 
sidered inviolate throughout the world, as every 
other ambassador and consul, every embassy and 
consulate is considered inviolate here, then we 
would not only destroy one of the greatest agen¬ 
cies for peace in the world but we would tend to 
bring down the contempt and hatred of the people 
of the world upon us.” 81 Cong. Rev. Part 8, at p. 
8590. 

The Senator’s argument, and the argument of the 
Committees of both Houses, was that the Joint Resolu¬ 
tion was justified because it would give greater secu¬ 
rity to our nationals abroad by preventing incidents 
here which might lead to retaliation there. 81 Cong. 
Rec., Part 8, at pp. 8484-8485, 8586-8587, 8589, 8590. 
The Joint Resolution is not an exercise of local munic¬ 
ipal power; it is not concerned with the control of local 
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streets and ways; it rests upon an express disclaimer 
of the character of a local regulation. 

The Joint Resolution does not confer a power to 

PRESCRIBE BY-LAWS OR REGULATIONS. 

In any event the power conferred by the Joint Reso¬ 
lution is not the power to provide for rules or regula¬ 
tions either “according to immemorial practice” or 
otherwise. It does not vest in a municipal body the 
power to lay down definitions of local conduct by reg¬ 
ulation. On the contrary it gives the superintendent 
of police the power to deal with each case as it arises 
in the manner which he thinks it ought to be dealt 
with. No responsible municipal body, corporate or 
otherwise, is to adopt by-laws or regulations. Rather, 
an individual is to act according to the dictates of his 
own conscience from time to time. It is fundamental 
to constitutional law that official action must be pur¬ 
suant to rule, so that the citizen may be treated with 
equality and justice and that the courts may scrutinize 
official conduct. This vice is so fundamental that it 
cannot survive even the test of due process of law," 
much less of non-delegability of legislative powers. 

(d) The .Joint Resolution is Invalid Also Because: It 
Contains No Requirement of Findings by the 
Superintendent of Police. 

The Supreme Court has twice recently held that 
power delegated to an administrative officer or body 
can stand the constitutional test only if findings are re¬ 
quired which will show the basis of administrative ac¬ 
tion. Panama Refining Co. v. Ryan , 293 U. S. 388, 431- 


Sec infra , pp. 44 to 4G. 
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433 (1935); United States v. Baltimore and, Ohio R. 
Co., 293 U. S. 454 (1935). Here there is no require¬ 
ment for such findings by the Superintendent of 
Police as a basis for his action. 

2. The power delegated to the police authorities 

TO DISPERSE CONGREGATIONS IS INVALID IN ITSELF, AND 
LIKEWISE VITIATES THE ENTIRE STATUTE. 

The Joint Resolution does not stop with the provi¬ 
sion for an absolute censorship. It likewise provides 
that it shall be unlawful to congregate anywhere with¬ 
in 500 feet of embassies, etc., and refuse to disperse 
when ordered to do so by the police. The question of 
the validity of this portion of the Resolution is squarely 
presented by the second count in the Myers case (R. 2). 
It is patently invalid, and its invalidity alone would 
vitiate the entire statute, there being no separability 
clause, in the absence of an affirmative showing by the 
Government that this provision was intended to and 
may effectually stand alone, without the rest of the 
statute. Carter v. Carter Coal Co., 298 U. S. 238, 312- 
313 (1936). 

All that has been said 10 relating to the power of cen¬ 
sorship conferred upon the superintendent of police 
applies with special force to this portion of the Reso¬ 
lution. Again the Joint Resolution recognizes no limi¬ 
tations whatsoever upon the power of the police. They 
could order a class in a schoolroom, within 500 feet of a 
building used by any representative of any foreign 
government, to disperse because they disapproved the 
subjects being taught; they could order a group of chil¬ 
dren playing ball on a vacant lot, within such an area, 
to disperse because they disliked to see the winning side 


10 Supra, pp. 19 to 31. 


32 


triumph; they could order a congregation at worship 
to disperse because they did not like the creed of the 
church; they could order anyone for any reason what¬ 
ever to disperse—and it is a crime to refuse to obey. 
They are required to make no findings. 

The invalidity of the statute on this score is patent. 

D. No Power has been Granted to Congress Itself 
which could Support the Joint Resolution of Feb¬ 
ruary 15, 1938. 

The Government attempts to support the statute by 
arguing that in the present delicate state of interna¬ 
tional relations all possible precautions should be taken 
to prevent “incidents” affecting the representatives of 
foreign governments. It would appear that insofar 
as this objective may be attained by Congress itself 
(apart from any question of delegation of power by 
Congress) it must be through the exercise of its power 
under Article I, Section 8, Clause 10 of the Constitu¬ 
tion, “To define and punish * * * offences against 
the Law of Nations;”. While this provision was not 
referred to by counsel for the government in the 
court below, it would seem to be the only possible 
foundation from a constitutional standpoint, for the 
type of case the government presented. 11 Unless the 


ii While Congress undoubtedly has a general police power over the 
District of Columbia (Stoutcnburgh v. Ilcnnick, 129 U. S. 141) the 
Joint Resolution here could not partake of an exercise of police power 
since there is here required for conviction none of the elements which 
necessarily condition such an exercise. There need be no obstruction 
of traffic, either on the highway or sidewalk; there need be no noise; 
there need be no force or threat of force, or other factor involving in 
any way the safety, the health, the morals or the convenience of the 
citizenry. Thus, in this case the evidence was that prior to their ar- 
'•est none of the plaintiffs-in-error had done anything except to walk 
up and down in front of the embassies with banners “singing such 
things as ‘Support the President’s Chicago Speech’ ” (R. 12); or re¬ 
peating slogans. (R. 13, 14.) 
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Government can suggest some other provision upon 
which it relies, the case against the plaintiffs-in-error 
must indeed rest upon a slender reed. 

We may assume that it would be an ‘‘offence against 
the Law of Nations” to use or threaten force or in¬ 
dignity upon the person of a foreign ambassador or 
minister; 1 " that a similar inviolability extends to the 
house of the minister; 1 ” and that Congress may imple¬ 
ment the law of nations in this regard by domestic 
law. 14 But the limits of the inviolability doctrine stop 
far short of the carrying of banners near an embassy, 
but not on embassy property. This is true particularly 
where, as here, there is no evidence of any force or 
threat of force or indignity of any kind toward the 
person or house of the minister. There is no author¬ 
ity, no precedent, no logic, supporting any such exten¬ 
sion of the diplomatic immunity recognized in interna¬ 
tional law. On the contrary, the nearest authority 
which has been discovered is an Attorney-General’s 
opinion 15 to the effect that an embassy garden is not 
within the aura. The question considered in this opin¬ 
ion was whether the retaking of an alleged runaway 
slave in the embassy garden “was seizing him in the 
minister’s privileged dwelling,” so that “in the sense 
of law, there has been an offence against the rights of 
nations; * * *.” Answering this question the opinion 
says: “Upon the whole, I can find no sufficient reason, 
either in precedents, principles, or in the official situa¬ 
tion of a public minister, for extending the immuni- 

Rcspublica v. Dc Lonffchamps, I Dali, 111 (1784) ; see also 4 Moore, 
INTERNATIONAL LAW DIGEST, Sec. 657; 1 HYPE, INTERNATIONAL LAW 

CHIEFLY AS INTERPRETED AND APPLIED BY’ THE UNITED STATES, See. 426. 
i:: Rcspublica v. Dc Lonffchamps, 1 Dali. Ill at 117 (1784). 

Sec R. S. 4062, U. S. C. A., T. 22, Sec. 255, long acquiesced in. 
is Rights and Immunities of Public Ministers, 1 Op. Att’y Gen’l 141. 
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ties of his domicil to his garden. 7710 If the immunity in 
question does not extend to an embassy garden, much 
less does it extend to the public street or elsewhere, 
near an embassy. 

It is accordingly submitted that there is no consti¬ 
tutional foundation for the statute here, from the 
standpoint of an affirmative power of Congress. Even 
if there were, however, it is settled that any of the 
granted powers are limited by the Bill of Rights, 17 
including the First and Fifth Amendments which will 
now be discussed. 

E. The Joint Resolution is Invalid on its Face and as 
here Applied, since it Abridges Freedom of the 
Press, Freedom of Assembly, and Freedom of 
Speech. 

We point out later that the Joint Resolution of Feb¬ 
ruary 15, 1938 is so vague and indefinite with respect 
to standard of guilt as to be on its face invalid as a 
matter of due process of law (See p. 41, infra). 
It appears, however, that the principal idea of its 
sponsors was to forbid criticism of foreign govern¬ 
ments by means of banners or placards, within 500 feet 
of an embassy. Assuming for the moment that this 
idea had been (if it could be) expressed with suffici¬ 
ent definiteness to satisfy the requirements of a crimi¬ 
nal statute, it plainly collides squarely with the First 
Amendment to the Constitution of the United States. 
Under that amendment “Congress shall make no law 
* * * abridging the freedom of speech, or of the press; 

i«P. 146. 

i*“The war power of the United States, like its other powers and 
like the police power of the states, is subject to applicable constitu¬ 
tional limitations (cases cited); * * *” (Emphasis supplied.) Hamilton 
v. Kentucky Distilleries 4- W. Co., 251 U. S. 146, 156 (1919). See also 
CHAFEE, FREEDOAI OF SPEECH, 32-34. 
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or tlie right of the people peaceably to assemble, and 
to petition the Government for a redress of griev¬ 
ances.” On its face the Joint Resolution forbids the 
display of certain banners, and peaceable assembly, if 
near an embassy. The display of banners is within 
the freedom of the press, see Lovell v. Griffin, 303 
U. S. 444, 452 (1938); and also within the freedom of 
speech, see Senn v. Tile Layers Protective Union, 301 
U. S. 468, 478 (1937). Freedom of speech was also 
denied by the application of the statute, since the court 
admitted (erroneously, we submit) evidence as to the 
words of the plaintiffs-in-error spoken within the pre¬ 
scribed area (R. 12). 

It was contended below that any restrictions placed 
by the Joint Resolution on the rights protected by the 
First Amendment are reasonable, since this was a 
measure thought desirable by the Department of State 
in order to prevent, during troublous times, insult or 
annoyance to representatives of foreign governments. 
It has been pointed out how far beyond the measure 
sanctioned by the Department the Resolution finally 
went. 1 * But regardless of that, it must be borne in 
mind that it is only when feeling of some sort runs 
high that the Bill of Rights of the Constitution is re¬ 
quired for the protection of individual rights. 

“The Constitution of the United States is a law 
for rulers and people, equally in war and in 
peace, and covers with the shield of its protection 
all classes of men, at all times, and under all cir¬ 
cumstances. No doctrine, involving more pernici¬ 
ous consequences, was ever invented by the wit 
of man than that any of its provisions can be sus¬ 
pended during any of the great exigencies of gov- 


1H Supra, pp. 10-11. 
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eminent. Such a doctrine leads directly to anar¬ 
chy or despotism ,..Ex parte Milligan, 4 Wall. 
2, 121 (1866) (Emphasis supplied) 

Nor is it relevant to a question of constitutionality to 
argue that the statute was desired by the Secretary 
of State in order to better safeguard our own diplo¬ 
matic representatives abroad. “Experience should 
teach us to be most on our guard to protect liberty 
when the government’s purposes are beneficent. Men 
born to freedom are naturally alert to repel invasion of 
their liberty by evil-minded rulers. The greatest 
dangers to liberty lurk in insidious encroachment by 
men of zeal, well-meaning but without understanding.” 
Olmstead v. U. S. (dissent) 277 U. S. 471, 479 (1928). 

A situation curiously parallel confronted John Mar¬ 
shall in 1798, when he was in France with Pinckney 
and Gerry in an attempt to adjust the differences with 
that country which were threatening war. One of the 
demands made by Talleyrand, then Foreign Minister 
under the Directory, was an agreement that this coun¬ 
try would suppress the bitter attacks on France then 
appearing in sections of the American press. In spite 
of the menace of the situation; in spite of the desire of 
the delegates to make all possible concessions to the 
French, Marshall, in his memorial replying to Talley¬ 
rand, rejected the demand apparently without hesita¬ 
tion. As quoted by his accurate and conscientious bi¬ 
ographer, he said: 

“ ‘The genius of the Constitution, and the opin¬ 
ions of the people of the United States, cannot be 
overruled by those who administer the Govern¬ 
ment. Among those principles deemed sacred in 
America, . . . there is no one . . . more deeply im¬ 
pressed on the public mind, than the liberty of the 
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press. That this liberty is often carried to ex¬ 
cess, that it has sometimes degenerated into li¬ 
centiousness, is seen and lamented; but the rem¬ 
edy has not been discovered. Perhaps it is an evil 
inseparable from the good with which it is allied; 
perhaps it is a shoot which cannot be stripped 
from the stalk, without wounding vitally the plant 
from which it is torn.’ 

“At any rate, declares Marshall, there is, in 
America, no redress for the calumnies and in¬ 
vectives’ of the press except ‘legal prosecution in 
courts which are alike open to all who consider 
themselves as injured. Without doubt this abuse 
of a valuable privilege is [a] matter of peculiar 
regret when it is extended to the Government of a 
foreign nation .’ It never is so extended ‘with the 
approbation of the Government of the United 
States .’ But, he goes on to sag, this is unavoid¬ 
able ‘especially on points respecting the rights 
and interests of America, . . . in a nation where 
public measures are the results of public opin¬ 
ion .’ ” 2 Beveridge’s Life of Marshall, 329-330. 
(Emphasis supplied) 

It is interesting to recall, in this connection, that 
later, before becoming Chief Justice, Marshall was 
Secretary of State, and undoubtedly fully sensed 
the delicacy of such a problem; also, that at the time 
he spoke, we were on the very verge of war with 
France. 

It is submitted that in view of recent expressions and 
decisions of the Supreme Court there can be little 
likelihood that that court would sanction any qualifica¬ 
tion of the First Amendment on the ground of alleged 
exigencies of international relations or any other 
ground. In DeJongc v. Oregon, 299 U. S. 353 (1937), 
it was held that under the Fourteenth Amendment 
(embodying the provisions of the First), a conviction 
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of DeJonge for having presided at a meeting spon¬ 
sored by the Communist Party, could not be sustained: 

“Freedom of speech and of the press are safe¬ 
guarded by the due process clause of the Four¬ 
teenth Amendment of the Federal Constitution. 
Gitlow v. New York, supra (268 U. S. p. 666, 69 L. 
ed. 1145, 45 S. Ct. 625); Stromberg v. California, 
supra (283 U. S. p. 368, 75 L. ed. 1122, 51 S. Ct. 
532, 73 A. L. R. 1484); Near v. Minnesota, 283 
U. S. 697, 707, 75 L. ed. 1357, 1362, 51 S. Ct. 625; 
Grosjean v. American Press Co. 297 U. S’. 233, 
243, 244, 80 L. ed. 660, 665, 666, 56 S. Ct. 444. The 
right of peaceable assembly is a right cognate to 
those of free speech and free press and is equally 
fundamental. As this Court said in United States 
v. Cruikshank, 92 U. S. 542, 552, 23 L. ed. 588, 
591: ‘ The very idea of a government, republican 
in form, implies a right on the part of its citizens 
to meet peaceably for consultation in respect to 
public affairs and to petition for a redress of 
grievances.’ The First Amendment of the Fed¬ 
eral Constitution expressly guarantees that right 
against abridgment by Congress. But explicit 
mention there does not argue exclusion elsewhere. 
For the right is one that cannot be denied with¬ 
out violating those fundamental principles of lib¬ 
erty and justice which lie at the base of all civil 
and political institutions,—principles which the 
Fourteenth Amendment embodies in the general 
terms of its due process clause. Hebert v. Louisi¬ 
ana, 272 U. S. 312, 316, 71 L. ed. 270, 272, 47 S. Ct. 
103, 48 A. L. R. 1102; Powell v. Alabama, 287 U. S. 
45, 67, 77 L. ed. 158, 169, 53 S. Ct. 55, S4 A. L. R. 
527; Grosjean v. American Press Co. 297 U. S. 
233, 80 L. ed. 660, 56 S. Ct. 444, supra. 

“These rights may be abused by using speech or 
press or assembly in order to incite to violence and 
crime. The people through their legislatures may 
protect themselves against that abuse. But the 
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legislative intervention can find constitutional 
justification only by dealing with the abuse. The 
rights themselves must not be curtailed. The 
greater the importance of safeguarding the com¬ 
munity from incitements to the overthrow of our 
institutions by force and violence, the more im¬ 
perative is the need to preserve inviolate the con¬ 
stitutional rights of free speech, free press and 
free assembly in order to maintain the opportun¬ 
ity for free political discussion, to the end that 
government may be responsive to the will of the 
people and that changes, if desired, may be ob¬ 
tained by peaceful means. Therein lies the se¬ 
curity of the Republic, the very foundation of con¬ 
stitutional government.” (Emphasis supplied) 
(pp. 364-5) 

In Herndon v. Lowry, 301 U. S. 242 (1937), the 
Court held, also under the Fourteenth Amendment, 
that a conviction of Herndon for having attempted to 
enlist members for the Communist Party, could not be 
sustained: 

“The power of a state to abridge freedom of 
speech and of assembly is the exception rather 
than the rule and the penalizing even of utterances 
of a defined character must find its justification in 
a reasonable apprehension of danger to organized 
government. The judgment of the legislature is 
not unfettered. The limitation upon individual 
liberty must have appropriate relation to the 
safety of the state. Legislation which goes be¬ 
yond this need violates the principle of the Consti¬ 
tution.” (p. 258) (Emphasis supplied) 

It thus appears that in the Herndon case the Court 
has now drawn the line beyond which civil rights may 
not be curtailed in this country. Unless there is a 
form of expression illegal per se, as in the case of ob- 
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scenitv; or one which is within the law of slander of a 

v 7 

private person, the only justification for any infringe¬ 
ment upon the rights protected by the First Amend¬ 
ment is “a reasonable apprehension of danger to or¬ 
ganized government . . . Legislation which goes be¬ 
yond this need violates the principle of the Constitu¬ 
tion.” 10 Herndon v. Lowry, supra, p. 258. Plainly 
none of the expressions contained on the banners in 
this case was obscene, slanderous of a private person, 
or involved any danger of overthrowing the govern¬ 
ment. Under the rule of the Herndon case the Joint 
Resolution in question is thus plainly invalid. 

As recently as March 28, 1938, the Supreme Court 
has reaffirmed its determination to permit no erosion 
however slight or however plausible on the rights 
guaranteed by the First Amendment. Lovell v. Grif ¬ 
fin, 303 U. S. 444 (1938). There the court invalidated 
a city ordinance requiring a permit for the distribu¬ 
tion of handbills. The opinion includes language very 
relevant to the attempt here to suppress an expres¬ 
sion of opinion by way of banners or placards: 

“The liberty of the press is not confined to 
newspapers and periodicals. It necessarily em¬ 
braces pamphlets and leaflets. These indeed have 
been historic weapons in the defense of liberty, 
as the pamphlets of Thomas Paine and others in 
our own history abundantly attest. The press in 
its historic connotation comprehends every sort of 

‘ * The true boundary line of the First Amendment can be fixed 
only when Congress and the courts realize that the principle on which 
speech is classified as lawful or unlawful involves the balancing against 
each other of two very important social interests, in public safety and 
in the search for truth. Every reasonable attempt should be made to 
maintain both interests unimpaired, and the great interest in free speech 
should be sacrificed only when the interest in public safety is really im¬ 
periled, and not, as most men believe, when it is barely conceivable that 
it may be slightly affected. * * *” chafee, freedom of speech, 38. 
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publication which affords a vehicle of information 
and opinion. What we have had recent occasion 
to say with respect to the vital importance of pro¬ 
tecting this essential liberty from every sort of in¬ 
fringement need not be repeated.” (Emphasis 
supplied) 303 U. S. at 452. 

As for the second portion of section 1 of the Reso¬ 
lution, which penalizes a congregation and refusal to 
disperse within 500 feet of an embassy, it is difficult to 
see how a more patent infringement on freedom of as¬ 
sembly- 0 could be devised. 

F. The Joint Resolution of February 15, 1938 also Vio¬ 
lates the Due Process Clause of the Fifth Amend¬ 
ment to the Constitution of the United States. 

1. The Joint Resolution is too vague to constitute 
a reasonably ascertainable standard of guilt. 

It is of course well settled that a criminal statute 
must be sufficiently definite so that a person wishing 
to obey the law may understand exactly what it is that 
is forbidden. United States v. Cohen Grocery Co., 255 
U. S. 81 (1921); Connally v. General Construction Co., 
269 U. S. 385 (1926). As this court has said “The citi¬ 
zen cannot be held to answer charges based upon penal 
statutes whose mandates are so uncertain that they 
will reasonably admit of different constructions. A 
criminal statute cannot rest upon an uncertain foun¬ 
dation.” United States v. Capital Traction Co., 34 
App. D. C. 592, 598 (1910). And when the statute pur¬ 
ports to limit the exercise of civil rights, the court has 

so < ‘ The very idea of a government, republican in form, implies a 
right on the part of its citizens to meet peaceably for consultation in re¬ 
spect to public affairs * * *.” United Staten v. Cruiknhank, 92 U. S. 
542, 552 (1876). 
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indicated that it will scrutinize with particular care 
the standard of guilt set up. Thus, in Stromberg v. 
California, 283 U. S. 359 (1931), the court invalidated 
upon this ground a statute which provided that “any 
person who displays a red flag, * * * in any public 
place or in any meeting place or public assembly, or 
from or on any house, building or window as a sign, 
symbol or emblem of opposition to organized govern¬ 
ment * * is guilty of a felony.” After pointing out 
that peaceful agitation for a change in form of govern¬ 
ment is within the guaranteed freedom of speech, the 
court said: “A statute which upon its face, and as 
authoritatively construed, is so vague and indefinite 
as to permit the punishment of the fair use of this op¬ 
portunity is repugnant to the guaranty of liberty con¬ 
tained in the Fourteenth Amendment.” (p. 369.) In 
Herndon v. Lowrg, supra, a statute of Georgia was in¬ 
terpreted by the state courts to make it criminal to 
agitate for political change if the use of force might 
result from the defendant’s efforts “at any time within 
which he might reasonably expect his influence to con¬ 
tinue to be directly operative in causing such action by 
those whom he sought to induce.” On this point the 
court said: 

“The statute, as construed and applied, 
amounts merely to a dragnet which may enmesh 
anyone who agitates for a change of government 
if a jury can be persuaded that he ought to have 
foreseen his words would have some effect in the 
future conduct of others. No reasonably ascer¬ 
tainable standard of guilt is prescribed. So 
vague and indeterminate are the boundaries thus 
set to the freedom of speech and assembly that 
the law necessarily violates the guaranties of lib¬ 
erty embodied in the Fourteenth Amendment.” 
(301 U. S. at 263-264.) 
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The Joint Resolution here is clearly no less vague 
as to what the banners must not say than was the stat¬ 
ute in the Stromberg case as to the purpose of the dis¬ 
play of red flags; or the statute in the Herndon case 
as to the time within which the use of force must be 
contemplated. A breakdown of the first portion of 
Section 1, relating to banners, indicates that banners 
are proscribed if they are designed or adapted (1) ‘‘to 
intimidate, coerce, or bring into public odium any for¬ 
eign government, party, or organization, or any offi¬ 
cer or officers thereof”; (2) “to bring into public dis¬ 
repute political, social, or economic acts, views, or 
purposes of any foreign government, party, or organi¬ 
zation”; (3) “to intimidate, coerce, harass, or bring 
into public disrepute any officer or officers or diplo¬ 
matic or consular representatives of any foreign gov¬ 
ernment”; (4) “or to interfere with the free and safe 
pursuit of the duties of any diplomatic or consular 
representatives of any foreign government...” The 
absurdity and the difficulty of attempting to determine 
the specific applications of such generalities is well 
illustrated by the banners displayed by the plaintiffs 
in-error in this case. Of the four there was no evi¬ 
dence that Cullinen had any banner (R. 10, 13); Ler- 
ner had a banner which said “American League for 
Peace and Democracy, Youth Committee” (R. 10); 
Frend had a banner saying “Treaty breakers en¬ 
danger peace” (R. 14); and Miss Myers had one say¬ 
ing “German and Austrian workers unite against 
Fascism” (R. 14). Can it be reasonably said that any 
of these three banners was “designed or adapted” to 
“intimidate,” “coerce,” or “bring into public odium” 
or “bring into public disrepute,” or “harass,” or “in¬ 
terfere with the free and safe pursuit of the duties of” 
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any foreign government or anyone connected with it? 
It is submitted that none of those terms describes what 
the banners must not say with a degree of definiteness 
sufficient for a criminal statute. And if it be argued 
that these broad generalities are as near as can be 
come in the nature of this field, we agree and submit 
that this very difficulty of phraseology reflects the ut¬ 
ter futility of legislating against expression of opin¬ 
ion. 


2. The Joint Resolution on its face would per¬ 
mit PURELY ARBITRARY AND DISCRIMINATORY RESTRICTION 
UPON PERSONAL LIBERTY BY THE SUPERINTENDENT OF 

Police. 

This phase of the situation under the due process 
clause is allied to the question of delegation of power 
(See supra, pp. 19-32). The entrusting of abso¬ 
lute power to permit or deny the display of banners 
of the type attempted to be described, and to order 
persons congregated to disperse, involves not only the 
separation of powers but the due process clause of the 
Fifth Amendment. It is well settled that there is no 
place in “due process of law” in a democracy for ab¬ 
solute and uncontrollable power in any individual. 
Southern R. Co. v. Virginia ex rel. Shirley , 290 U. S. 
190 (1933). In the Southern Ry. case an administra¬ 
tive official had been vested with the power to order 
removal of grade crossings, subject to review through 
injunction suits if his action proved arbitrary. Few 
powers recognized in a state have been given such lati¬ 
tude by the courts as has that to make provision for 
the removal of grade crossings. 290 U. S. at 198. 
Nonetheless the Court held that due process was not 
accorded by vesting an administrative official with the 
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power to order removals at his own whim—despite the 
right of judicial review for “arbitrary” action there 
accorded. 

This requirement of an adequate standard of guilt 
is particularly applicable in the field of personal lib 
erty. In the following cases it was held that discre¬ 
tion to permit parades or demonstrations may not be 
left to an individual, whether he be mayor, or Super¬ 
intendent of Police, or anyone else: State v. Coleman, 
96 Conn. 190 (1921); Anderson v. Tedford, 80 Fla. 376 
(1920); City of Chicago v. Trotter, 136 Ill. 430 (1891); 
Rich v. City of Napersville, 42 Ill. A. 222 (1891); An¬ 
derson v. City of Wellington, 40 Kan. 173 (1887); 
Matter of Frazee, 63 Mich. 396 (1886); State Ex rel 
Garrabad v. Dering, 84 Wis. 584 (1893). 

The reasoning of these cases is well expressed in the 
Frazee case, 63 Mich. 396 (1886), where the Court said 
that laws for the regulation of parades 

“must fix the conditions expressly and intelligibly, 
and not leave them to the caprice of any one * * *. 
It is only where power is given to license that per¬ 
missive action can be left to particular cases. If 
this were allowed in the case of processions, it 
would enable a mayor or council to shut off proces¬ 
sions of those whose notions did not suit their 
views or tastes, in politics or religion, or any other 
matter on which men might differ. When men in 
authority have arbitrary power, there can be no 
liberty * * (p. 406.) 

It is accordingly submitted that the Joint Resolu¬ 
tion, insofar as it gives the Police the absolute discre¬ 
tion to permit or refuse to permit the display of cer¬ 
tain banners, or to order persons congregated to dis- 
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perse, is invalid under the due process clause of the 
Fifth Amendment. 


II. 

Even if the Joint Resolution of February 15, 1938 
Were Valid, it was not Shown to Have Been Vio¬ 
lated by Any of the Plaintiffs-in-Error Except as 
to the Second Count in the Myers Case. 

It is significant that the court below did not decide 
that a banner carried by any of the plaintiffs-in-error 
fell within the statute. It did not even find that anyone 
else who was present with any of the plaintiffs-in-error 
had a particular banner which was within the statute. 
Instead, the court found that all the banners which 
were displayed on each occasion, taken together, made 
out cases against all the plaintiffs-in-error. 21 (R. 11, 
19.) On this theory, the court was enabled to find 
guilty even one who was not shown to have displayed 
any banner at all (Cul linen, R. 10, 13); one whose ban¬ 
ner bore merely the name of an organization (Lerner, 
R. 10); and one whose banner carried an abstraction 
quoted from the President of the United States (Frend, 
R. 14); as well as Miss Myers, whose banner is sub¬ 
mitted not to fall within a reasonable construction of 
the statute. The court said: “My ruling is that if any 
of them [the entire group] carried any banner which 
held any embassy in public odium, the rest were aiding 
and assisting in this demonstration.” (R. 11.) 

Moreover, the Judge may have considered the words of those pres¬ 
ent, to which the statute does not apply, since he admitted them in evi¬ 
dence. (“What went on in front of the embassy, either by word of 
mouth, conversation, demonstration, exhibits of placards or banners, I 
am admitting.” R. 12.) Nowhere does the Judge state that he did 
not consider the words as implementing the case against the plaintiffs- 
in-error. 
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It is submitted that this ruling is erroneous. Ad¬ 
mittedly anyone who “aids” or “abets” or “partici¬ 
pates” in a misdemeanor is equally guilty with the 
principal misdemeanant. United States v. Williams, 
1 Cranch, C. C. (1 D. C.) 174, Fed. Cas. No. 16,708 
(1804); see The Code of the District of Columbia, T. 6, 
Sec. 5. But here the crime was the “display” of ban¬ 
ners. No one could “display” or assist in “display¬ 
ing” a banner except a person actually carrying it, or 
at most a person shown to have accompanied such per¬ 
son for the purpose of carrying it or helping to carry 
it. Here there is no evidence whatever linking any of 
the plaintiffs-in-error with any particular banner held 
to fall within the statute. An analogous situation was 
before this court in United States v. Geare, 54 App. 
D. C. 30 (1923). There several persons who had con¬ 
tributed in various ways to the construction of the 
Knickerbocker Theatre in Washington were jointly 
charged with involuntary manslaughter on the ground 
that the collapse of the theatre was due to criminal neg¬ 
ligence. Demurrers to the indictment were sustained 
on the ground that there was no sufficient allegation of 
a joint undertaking. 

“In the indictment there is nothing to show such 
a joint undertaking as would impose upon each of 
the defendants a personal duty and responsibility 
in respect of the entire undertaking. It is not suffi¬ 
cient to establish merely the common purpose to 
construct the theater building, but the undertak¬ 
ing must be such that the negligence of one will be 
imputable to all the others. ‘Where certain per¬ 
sons combine to perform certain acts and some of 
them combine with others engaged in totally dif¬ 
ferent acts, though all may have a similar general 
purpose in view, it is error to join them in an in¬ 
dictment.’ Wilson v. United States, 190 Fed. 427, 
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436, 111 C. C. A. 231, 240.’.” (Emphasis supplied.) 

54 App. D. C. at 32-33. 

In the present case it appears with respect to each 
of the plaintiffs-in-error that they were present in front 
of some embassy, with others; and that there were in 
each group certain banners. In each case there was 
evidence that the particular group was acting as a 
group, i. e. y they were marching or talking or singing 
in unison (R. 10, 13, 14). But not only was there no 
showing that any of the plaintiffs-in-error carried a 
banner within the statute; there was not even a show¬ 
ing or ruling that any other particular person present 
with any of the plaintiffs-in-error (except possibly 
Kramer, who was with Miss Myers, R. 15) had a ban¬ 
ner within the statute. The situation amounts to this: 
Several persons have a general idea in mind which they 
feel compelled to express. Groups of them proceed 
separately to express it. Some of them may know of 
the existence of a law forbidding them to so express 
themselves in a certain manner, and they may wish to 
obey the law. At any rate they do not express them¬ 
selves in the forbidden manner. Assume, arguendo, 
that others who also go do step over the line. There 
being no showing to the contrary, it must be presumed 
that the persons who were per se innocent believed 
the others would likewise express themselves in a law¬ 
ful manner. Therefore there can be no finding of aid¬ 
ing or abetting or participating by those per se inno¬ 
cent, since the manner of expression, which is the grav¬ 
amen of the crime, was a strictly individual matter. 

If this reasoning is sound, the convictions of Culli- 
nen, who had no banner (R. 10, 13); of Lerner, whose 
banner bore only the name of an organization (R. 10); 
and of Frend, whose banner carried merely an ab- 
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straction, purporting to quote the President of the 
United States (R. 14), seem to have been plainly 
wrong. Miss Myers’ banner did refer to two foreign 
governments: “German and Austrian Workers Unite 
Against Fascism.” (R. 14.) But it is submitted that 
it is not sufficiently clear that this appeal could be said 
to bring into “odium” or “disrepute” either Germany 
or Austria, to justify so finding under a criminal stat¬ 
ute. Any criminal statute must be strictly construed, 
The United States v. Sheldon, 2 Wheat. 119 (1817); 
and this principle should be most scrupulously followed 
when the penal statute impinges upon freedom of ex¬ 
pression and so derogates from the general American 
policy which favors such freedom. In the words of 
Marshall, 

“Where rights are infringed, where fundamen¬ 
tal principles are overthrown, where the general 
system of the laws is departed from, the legisla¬ 
tive intention must be expressed with irresistible 
clearness to induce a court of justice to suppose a 
design to effect such objects.” The United States 
v. Fisher et al., 2 Crunch 358 (1804). 

It is submitted that thus strictly construed, the Joint 
Resolution did not embrace Miss Myers’ banner. 22 

The second count in the Myers case (R. 2, see stip¬ 
ulation of counsel) charged a violation of the second 
portion of the Joint Resolution, which prohibits a con¬ 
gregation and refusal to disperse. If this provision 
were valid 23 the evidence showed that it was vio- 

2 - The information in the Myers case charged that she brought into 
odium the German Government; the evidence was that she displayed her 
banner in front of the then Austrian Legation (R. 14). Such an opera¬ 
tion of the statute is obviously absurd, but it was permissible as the 
statute is drawn (see supra, p. 14). 

23 See supra, p. 3J. 
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lated by Miss Myers, and her conviction could be sus¬ 
tained on that ground. 

CONCLUSION. 

Since the Joint Resolution was invalid on its face and 
as applied in these cases, on several grounds; and 
since even if it were valid it was not shown to have been 
violated (except for the second count in the Myers 
case), this court should reverse the judgments below. 

Respectfully submitted, 

Frederick A. Ballard, 
Howard C. Westwood, 

Sol M. Alpher, 

Attorneys for Plaintiffs-in-Error. 

Oscar H. Davis, 

Of Counsel. 
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APPENDIX. 

Joint Resolution of February 15,1938 . 

[Public Resolution —No. 79—75th Congress] 
[Chapter 29—3d Session] 

[S. J. Res. 191] 

JOINT RESOLUTION 

To protect foreign diplomatic and consular officers and the buildings and 
premises occupied by them in the District of Columbia. 

Resolved by the Senate and House of Representa¬ 
tives of the United States of America in Congress as¬ 
sembled, That it shall be unlawful to display any flag, 
banner, placard, or device designed or adapted to in¬ 
timidate, coerce, or bring into public odium any foreign 
government, party, or organization, or any officer or 
officers thereof, or to bring into public disrepute politi¬ 
cal, social, or economic acts, views, or purposes of any 
foreign government, party, or organization, or to intim¬ 
idate, coerce, harass, or bring into public disrepute 
any officer or officers or diplomatic or consular repre¬ 
sentatives of any foreign government, or to interfere 
with the free and safe pursuit of the duties of any 
diplomatic or consular representatives of any foreign 
government, within five hundred feet of any building 
or premises within the District of Columbia used or 
occupied by any foreign government or its representa¬ 
tive or representatives as an embassy, legation, con¬ 
sulate, or for other official purposes, except by, and in 
accordance with, a permit issued by the superintendent 
of police of the said District; or to congregate within 
five hundred feet of any such building or premises, and 
refuse to disperse after having been ordered so to do 
by the police authorities of the said District. 

Sec. 2. The police court of the District of Columbia 
shall have jurisdiction of offenses committed in viola- 


tion of this joint resolution; and any person convicted 
of violating any of the provisions of this joint resolu¬ 
tion shall be punished by a fine not exceeding $100 or 
by imprisonment not exceeding sixty days, or both: 
Provided, however, That nothing contained in this 
joint resolution shall be construed to prohibit picket¬ 
ing, as a result of bona-fide labor disputes regarding 
the alteration, repair, or construction of either build¬ 
ings or premises occupied, for business purposes, 
wholly or in part, by representatives of foreign gov¬ 
ernments. 


Approved, February 15, 1938. 
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In the United States Court of Appeals for 
the District of Columbia 

Aprtl Term, 1938 


No 7198 —Special Calendar 

James Lerxer, Ezra Frend, George J. Cullinen, 
Robin Myers, plaintiffs-in-error 

v. 

United States of America, defendant-in-error 


BRIEF FOR DEFENDANT-IN-ERROR 


FOREWORD 

It may not be amiss to set forth in a brief man¬ 
ner the obvious intention of Congress in passing 
Public Resolution No. 79, 75th Congress, approved 
February 15,1938, as gathered from the debates in 
the United States Senate and also the expression 
of the Secretary of State showing the need of reg¬ 
ulatory measures in order to protect not only the 
representatives of foreign countries actually in 
their homes in this country, but also to assure them 
that degree of safety to which they are entitled as 
representatives of foreign governments, within the 
immediate vicinity of such embassies or legations. 

(i) 
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From a careful reading of the Resolution it 
seems apparent that Congress had in mind the 
protection of foreign representatives within a rea¬ 
sonable distance from their embassies, and it ac¬ 
cordingly set a distance of five hundred feet from 
such building, premises, or other building used and 
occupied as an embassy, legation, or other building 
used by ambassadors, ministers, or other attaches 
of foreign governments. It is submitted that five 
hundred feet is a very reasonable distance consid¬ 
ering that it is an easy matter for a mob or unruly 
demonstrator or picketer to attempt to use firearms 
which would be injurious to either a minister or a 
member of his family. The safeguard which is 
thrown around ministers or other attaches repre¬ 
senting a foreign government, it is submitted, is a 
reasonable exercise of the police power and it is 
respectfully submitted that Congress with its 
plenary power over the District of Columbia may 
set a reasonable distance from such embassy or 
legation for the protection of foreign embassies. 

It is evident from the record in this case as 
shown by the objections filed to the granting of the 
writ of error, that this was purely an administra¬ 
tive measure desired by the Executive Branch of 
the United States Government, to wit: The State 
Department, to afford foreign representatives that 
protection to which they are entitled and which the 
United States wishes its foreign embassies to en¬ 
joy in other countries. It is to be noted that the 
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Secretary of State requested such legislation of 
Congress; the proposed Resolution was approved 
bv the Attorney General of the United States and 
the Assistant Solicitor General; and furthermore, 
the matter was fully debated and unanimously 
passed by Congress and approved by the President 
of the United States. 

Fully cognizant of the rule with respect to when 
recourse may be had to debate in Congress, defend¬ 
ant-in-error will not quote from or make use of 
the debate which took place upon this Resolution, 
other than to show to the Court, that the distinc¬ 
tion between foreign and domestic affairs was ever 
present during the debate and passage of the Reso¬ 
lution. 

Suffice it to say that these debates will unques¬ 
tionably show that the point was raised regarding 
freedom of speech and the right of assembly and 
by the unanimous passage of the Resolution, re¬ 
solved in favor of no violation of either of those 
fundamental rights. 

With respect to defendant Vin-error contention 
that Congress, while legislating concerning foreign 
affairs, over which it has plenary power, need not 
adhere to the same degree of particularity and is 
not bound by the same standards as when legis¬ 
lating for purely local or domestic affairs, atten¬ 
tion is invited to the distinction which is clearly 
recognized by the Supreme Court of the United 
States in the Curtis-Wright case, 299 U. S. 304. 
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(The statements of two men contained in the de¬ 
bate in Congress on this Resolution are particu¬ 
larly worthy of the Court’s consideration, and are 
set out in Appendix A.) 

SUMMARY OF ARGUMENT 

1. The Joint Resolution of February 15, 1938, is 
Constitutional, and the power of Congress to legis¬ 
late in foreign relations is of plenary nature. 

2. The Resolution does not abridge freedom of 
speech, freedom of press, freedom of religion, and 
freedom of assembly. 

3. Due process of law is not denied and there is a 
very definite standard set forth in the Resolution. 

4. There is no delegation of legislative power 
conferred by the Resolution. 

5. The evidence shows conclusively the guilt of 
each defendant. 

ARGUMENT 

The joint resolution of February 15, 1938, is constitu¬ 
tional and the power of Congress to legislate in for¬ 
eign relations is of plenary nature 

The Joint Resolution of February 15, 1938, is 
not unconstitutional and it is within the province 
of the Congress of the United States to pass such 
laws or resolutions as it feels necessary for the 
protection of foreign embassies and their repre¬ 
sentatives while in the District of Columbia, and 
being reasonable upon its face as shown by the 
said Resolution, was justified from the interna- 


0 


tional conditions existing today in the world at 
large. 

Defendant-in-error respectfully submits that it 
is patent on the face of the Resolution that it was 
the intention of Congress to afford protection to 
foreign nationals residing temporarily in this 
country, so as to insure their safety and afford 
them a reasonable degree of security similar to 
what we would expect to be accorded our nationals 
in other countries. It is further contended by de- 
fendant-in-error that the subject matter of the 
Resolution falls within the above mentioned cate¬ 
gory of international relations, over which Con¬ 
gress has sole and unlimited power. It is a well 
established fact that the buildings and property 
occupied by foreign nationals in the United States 
is foreign territory the same as if located in their 
respective countries. 

Its existence mav be deduced fairly from more 
than one of the substantive powers expressly de¬ 
fined or from them all combined, and it is of im¬ 
portance to observe that Congress has often ex¬ 
ercised without question powers that are not ex¬ 
pressly given nor ancillary to any single enumer¬ 
ated power. 

An excellent illustration of resulting powers are 
those possessed by the Congress with reference to 
its control of foreign relations. Starting from the 
premises that in all that pertains to international 
relations the United States appears as a single 

{MUSS—38-2 



6 


sovereign, and upon it rests a constitutional duty 
of meeting all international responsibilities, which 
is supported by the language of the Supreme Court 
in the case of Fong Yue Ting v. United States, 
149 U. S. 698, wherein the court says: 

The United States are a sovereign and 
independent nation and are vested by the 
constitution with the entire control of in¬ 
ternational relations, and with all the pow¬ 
ers of government necessary to maintain 
that control and make it effective. [Italics 
supplied.] 

It is sufficient to point out at this time that the 
decisions of the Supreme Court have established 
the doctrine that in the exercise of its treaty-mak¬ 
ing powers and fulfilling its international respon¬ 
sibilities, the United States may exercise regulative 
control over matters which are not otherwise 
within the legislative power of Congress, and 
which are in general reserved to the states. 

It is said in Chapter V, VatteVs Law of Nations 
(Page 100) : 

All nations are therefore under a strict 
obligation to cultivate justice towards each 
other, to observe it scrupulously, and care¬ 
fully to abstain from everything that may 
violate it. Each ought to render to the 
others what belongs to them, to respect their 
rights, and to leave them in the peaceful 
enjoyment of them. 

* * * * 


* 
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And at page 494: 

The independency of the ambassador 
would be very imperfect and his security 
very precarious, if the house in which he 
lives were not to enjoy a perfect immunity, 
and to be inaccessible to the ordinary offi¬ 
cers of justice. The ambassador might be 
molested under a thousand pretexts; his se¬ 
crets might be discovered by searching his 
papers, and his person exposed, to insults. 
Thus, all the reasons which establish his in¬ 
dependence and inviolability, concur like¬ 
wise in accuring the freedom of his house. 
In all civilized nations this right is acknowl¬ 
edged as annexed to the ambassadorial char¬ 
acter; and an ambassador’s house, at least 
in all the ordinary affairs of life, is, equally 
with his person considered as being out of 
the country. 

The house of an ambassador ought to be 
safe from all outrage, being under the par¬ 
ticular protection of the law of nations, and 
that of the country; to insult it, is a crime 
both against the state and against all other 
nations. [Italics supidied.] 

***** 

Likewise on Page 469 (Vattel, Law of Nations, 
Chitty, 1863), it is aptly stated: 

It is submitted that everything which has 
the appearance of insult to (a foreign rep¬ 
resentative) must be avoided. * * * Not 
only does the law of nations claim that re- 
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spect, but prudence moreover recommends 
such caution and delicacv. 

The inviolability of a public minister, or 
the protection to which he has a more sacred 
and particular claim than any other per¬ 
son, whether native or foreigner, is not the 
only privilege he enjoys; the universal prac¬ 
tice of nations allows him, moreover, an en¬ 
tire independence on the jurisdiction and 
authority of the state in which he resides. 
* * * Now, ambassadors, and other pub¬ 
lic ministers are necessary instruments for 
the maintenance of that general society, of 
that mutual correspondence between na¬ 
tions. But their ministry cannot effect that 
intended purpose, unless it be invested with 
all the prerogatives which are capable of 
insuring its legitimate success, and of en¬ 
abling the minister freely and faithfully to 
discharge his duty in perfect security. The 
law of nations, therefore, while it obliges us 
to grant admission to foreign ministers, does 
also evidently oblige us to receive those min¬ 
isters in full possession of all rights which 
necessarily are attached to their character— 
all the privileges requisite for the due per¬ 
formance of their functions. It is easy to 
conceive that independence must be one of 
those privileges, since, without it, that se¬ 
curity which is so necessary to a public min¬ 
ister, would be enjoyed on a very precarious 
footing. He might be molested, persecuted, 
maltreated, under a thousand pretenses. 
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In speaking of the inviolability of diplomatic 
envoys, Oppenheim in his work on International 
Law says (p. 616): 

Diplomatic envoys are just as sacrosanct 
as heads of States. They must, therefore, be 
afforded special protection as regards the 
safety of their persons, and be exempted 
from every kind of criminal jurisdiction by 
the receiving States. The protection due to 
diplomatic envoys must find its expression, 
not onlv in the necessary police measures for 
the prevention of offenses, but also in spe¬ 
cially severe punishments for offenders. 

In Respitblica v. Dc Long champs, 1 Dali. Ill, the 
defendant was indicted for unlawfully and inso- 
lently and menacing bodily harm, in the dwelling 
house of the French Minister, to the Consul General 
of France. In imposing sentence on the defendant, 
Chief Justice McKean said (pp. 116-117) : 

The first crime in the indictment is an in¬ 
fraction of the law of nations. This law, in 
its full extent, is a part of the law of this 
state, and is to be collected from the practice 
of different nations, and the authority of 
writers. The person of a public minister is 
sacred and inviolable. Whoever offers anv 
violence to him, not only affronts the sover¬ 
eign he represents, but also hurts the com¬ 
mon safety and well-being of nations—he is 
guilty of a crime against the whole world. 

All the reasons, which establish the inde¬ 
pendency and inviolability of the person of a 
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minister, apply likewise to secure the immu¬ 
nities of his house. It is to be defended from 
all outrage; it is under a peculiar protection 
of the laws; to invade its freedom is a crime 

against the state and all other nations. 
***** 

You then have been guilty of an atrocious 
violation of the law of nations; * * * 

and it is now the interest as well as duty of 
the government, to animadvert upon your 
conduct with a becoming severity—such a 
severity as may tend to reform yourself, to 
deter others from the commission of the like 
crime, preserve the honor of the state, and 
maintain peace with our great and good ally, 

. and the whole world. 

The defendant was sentenced to pay a fine of 100 
French Crowns and was imprisoned for a term of a 
little more than two years, in jail. 

The defendant-in-error believes that in view of 
the aforementioned cases, the duty devolves upon 
the Superintendent of Police of the District of 
Columbia, to enforce this law protecting foreign 
embassies and that the five hundred feet standard 
set forth was a reasonable regulation. It is fur¬ 
ther contended that the purpose in setting the 
boundaries at five hundred feet was that if any 
of the agitators, or picketers, carried weapons, 
they could not seriously injure one within these 
limits. 

In this connection attention is invited to the 
case of United Staten v. Hand , reported in Wash¬ 
ington Circuit Reports, Volume 2, page 435, in 
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which the defendant was indicted for an assault 
upon the charge d’affaires of Russia, and for in¬ 
fracting the law of nations, by offering violence to 
the person of the said minister. The evidence dis¬ 
closed that the minister had a large party at his 
house, and a transparent painting at his window, 
at which a mob who had collected took offense, that 
the defendant fired two pistol shots at the window, 
his intention being to destroy the painting, with¬ 
out doing injury to the person of the minister, or 
of anyone. The court in deciding whether the de¬ 
fendant was guilty of an assault, said: 

The law of nations identifies the property 
of the foreign minister, attached to his per¬ 
son, or in his use, with his person. To insult 
them, is an attack on the minister and his 
sovereign, and it appears to have been the 
intention of the Act of Congress, to punish 
offenses of this land. To constitute an 
offense against a foreign minister, the de¬ 
fendant must have known that the house 
on which the attack was made was the domi¬ 
cile of a minister; otherwise, it is only an 
offense against the municipal laws of the 
state. [Italics supplied.] 

Defendant-in-error respectfully submits that in 
the present case, the record shows that the defend¬ 
ants kneiv that the buildings they were going to 
picket were the embassies of the German and 
Austrian Government, and that therefore, under 
the principles set forth in the Hand case, there is 
no doubt of their guilt. 


Defendant-in-error submits that Congress may 
delegate to administrative officials or tribunals the 
power to pass finally on questions of fact under the 
law, and such delegation does not amount to an 
ousting of the courts from their judicial review. 
United States v. Tu Joy, 198 U. S. 253. The ques¬ 
tion presented in this case by appeal was whether 
the law of Congress making the decision of the 
Secretary final in immigration cases was constitu¬ 
tional. It was decided that the Constitution gives 
to Congress the power to regulate the admission of 
aliens and form rules for their naturalization. 
This carries with it necessarily the power to pro¬ 
vide rules for the admission and exclusion of 
aliens, and provide for the settlement of disputes 
arising under such rules and regulations. This 
Congress has done by entrusting the administra¬ 
tion of these rules to certain executive officials, 
whose decision is made final in such cases. There¬ 
fore, unless there is some allegation of abuse of 
discretion or improper conduct on the part of such 
official, there is no appeal to the courts. Where 
the administration of a law is entrusted by Con¬ 
gress to an executive official, questions determined 
by him are final. 

There is always, however, the right of judicial 
review where there is notice given to the parties 
and an opportunity afforded to be heard. In this 
particular case we find that the parties had an op¬ 
portunity to be heard but made no application to 
the tribunal entrusted with the issuance of per- 
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mits. We believe it devolved upon the Superin¬ 
tendent of Police to ascertain whether or not the 
publications or placards in this case would have 
the object of stirring up resistance to the law, or 
bringing a foreign ambassador, minister, or repre¬ 
sentative in disrepute, etc. 

In the case of United States v. Curtis-Wright 
Export Corporation, et ah, reported in Volume 299 
U. S. 319, we find the distinction clearly drawn by 
the Supreme Court of the United States as follows: 

Not only, as we have shown, is the federal 
power over external affairs in origin and es¬ 
sential character different from that over in¬ 
ternal affairs, but participation in the exer¬ 
cise of the power is significantly limited. In 
this vast external realm, with its important, 
complicated, delicate and manifold prob¬ 
lems, the President alone has the power to 
speak or listen as a representative of the 
nation. He makes treaties with the advice 
and consent of the Senate; but he alone ne¬ 
gotiates. Into the field of negotiation the 
Senate cannot intrude; and Congress itself 
is powerless to invade it. As Marshall said 
in his great argument of March 7, 1800, in 
the House of Representatives, “The Presi¬ 
dent is the sole organ of the nation in its ex¬ 
ternal relations and its sole representative 
with foreign nations.” Annals, 6th Cong, 
col. 616. The Senate Committee on Foreign 
Relations at a very early day in our history 
(February 15,1816) reported to the Senate, 
among other things, as follows: “The Pres- 

90435—38-3 
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ident is the constitutional representative of 
the United States with regard to foreign na¬ 
tions. He manages our concerns with for¬ 
eign nations and must necessarily be most 
competent to determine when, how, and 
upon what subjects negotiation may be 
urged with the greatest prospect of success. 
For his conduct he is responsible to the Con¬ 
stitution. The committee considers this re¬ 
sponsibility the surest pledge for the faith¬ 
ful discharge of his duty. They think the 
interference of the Senate in the direction 
of foreign negotiations calculated to dimin¬ 
ish that responsibility and thereby to impair 
the best security for the national safety. 
The nature of transactions with foreign na¬ 
tions, moreover, requires caution and unity 
of design, and their success frequently de¬ 
pends on secrecy and dispatch.” U. S. Soi- 
ate Reports, Committee on Foreign Rela¬ 
tions, Vol. 8, Page 24. 

The marked difference between foreign 
affairs and domestic affairs in this respect is 
recognized by both houses of Congress in 
the very form of their requisitions for in¬ 
formation from the executive departments. 
In the case of every department except the 
Department of State, the resolution directs 
the official to furnish the information. In 
the case of the State Department, dealing 
with foreign affairs, the President is re¬ 
quested to furnish the information “if not 
incompatible with the public interest.” A 
statement that to furnish the information is 
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not compatible with the public interest 
rarely, if ever, is questioned. 

* * * * * 
Practically every volume of the United 
States Statutes contains one or more acts 
or joint resolutions of Congress authorizing 
action by the President in respect of sub¬ 
jects affecting foreign relations, which 
either leave the exercise of the power to his 
unrestricted judgment, or provide a stand¬ 
ard far more general than that which has 
always been considered requisite with re¬ 
gard to domestic affairs. 

The resolution does not abridge freedom of speech, 
freedom of press, freedom of assembly and freedom 
of religion 

Defendant-in-error contends that the statute is 
not invalid on its face because it allegedly abridges 
freedom of speech, freedom of press, and freedom 
of assembly, as in the instant case the defendants 
were not petitioning Congress or any other legal 
tribunal for any alleged aggrievances, but were vio¬ 
lating both the spirit and the letter of the Resolu¬ 
tion by unlawfully parading there in the manner 
set forth in the transcript of the record (R. 10 to 
17). 

It is believed that the deductions drawn by the 
plaintiffs-in-error are preposterous that the Super¬ 
intendent of Police could for personal whims of 
his own withhold the issuance of a permit due to 
the fact that he did not espouse certain religious 
beliefs; it is his duty before issuing a permit to 
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determine whether or not it affects public morals, 
safety, health, and welfare. 

In David v. Pearson, 133 U. S. 333, it is said: 
“Crime is not the less odious because sanctioned 
by what any particular sect may designate reli¬ 
gion.’ ? 

Furthermore, in Reynolds v. United States, 98 
U. S. 145, it was said that freedom of religion re¬ 
lates only to beliefs and practices that do not in¬ 
terfere with public morals, order, and peace. 
Where this limit is exceeded then the first amend¬ 
ment of the Bill of Rights does not apply. A law 
regulating and licensing practitioners of medicine 
and prohibiting divine healing, etc., is not violative 
of religious liberty within the meaning of the fed¬ 
eral and state constitutions. Such a law is within 
the police power of the state to protect the public 
health and religious practices which interfere with 
public health are not within the protection of the 
first amendment. 

# 

So also the law prohibiting the playing of cyip- 

• 

bals and drums on the public streets in religious 
ceremonies. Likewise under the first amendment, 
publications which have for their object the stir¬ 
ring up of resistance to laws are not protected, such 
as congregating or gathering with a concerted pur¬ 
pose to bring into public odium and disrepute for¬ 
eign governments. 

In Mugler v. Kansas, 123 U. S. 623, it was held 
that it was entirely within the province of the leg¬ 
islature to determine what is injurious to the pub- 
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lie at large, and this is a proper exercise of the 
police power which vests in the legislative branch 
of the government. Of course, the state legisla¬ 
ture may violate its right in exercising this power 
unreasonably and may then be curtailed by judicial 
order, but in questions of fact, what is and what is 
not for the good of the public at large, the legisla¬ 
tive department prevails. It is admitted one may 
manufacture whatever he desires for his own food 
and drink, but he is limited in this right in that 
he must not injure his fellow man. In the case at 
hand it was decided that the manufacture of intox¬ 
icating liquor was injurious to the public at large 
and therefore prohibited. The contention that the 
declaring of premises used for the manufacture of 
intoxicating liquors a common nuisance is a depri¬ 
vation of property and liberty without the due 
process, is untenable. The statute is prospective 
in that it does not declare such a premise a common 
nuisance because they were once so engaged, but 
only when they continue to be so engaged after the 
passing of valid prohibitive statutes. 

Every presumption is to be indulged in favor of 
the validity of the statute, and the burden of show¬ 
ing the unconstitutionality of the said act is upon 
those who are attacking it. 

That utterances in inciting to the overthrow of 
organized government by unlawful means present 
a sufficient danger of substantive evil to bring their 
punishment within the range of the legislative dis¬ 
cretion is clear. Such utterances by their very 
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nature involve danger to the public peace and to the 
security of the state. 

Justice Wanamaker has ably said: 

The dimensions of the government’s 
police power are identical with the dimen¬ 
sions of the government’s duty to protect 
and promote the public welfare. The meas¬ 
ure of police power must square with the 
measure of public necessity. The public 
need is the polestar of the enactment, in¬ 
terpretation, and application of the law. If 
there appears in the phrasing of the law and 
the practical operation of the law a reason¬ 
able relation to the public need, its comfort, 
health, safety, and protection, then such act 
is constitutional, unless some express pro¬ 
vision of the constitution be clearlv violated 
in the operation of the act. Moreover, the 
growth of the police power must from time 
to time conform to the growth of our social, 
industrial, and commercial life. 

Leonard v. State, 100 Ohio St. 456; Miller 
v. Bd. of Public Wks., 195 Cal. 477; Des 
Moines v. Manhattan Oil Co., 133 Iowa 1096; 
Cover v. State, 175 Ind. 241; State v. Moun¬ 
tain Timber Co., 75 Wash. 588. 

As Justice Holmes expanded and clarified the 
main purpose of constitutional provisions like the 
First Amendment: 

It well may be that the prohibition of laws 
abridging the freedom of speech is not con¬ 
fined to previous restraints * * *. But 
the character of every act depends upon the 
circumstances in which it is done. The most 
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stringent protection of free speech would 
not protect a man in falsely shouting 
fire in a theater and causing a panic * * *. 
The question in every case is whether the 
words used are used in such circumstances 
and are of such a nature as to create a clear 
and present danger that they will bring 
about the substantive evils that Congress 
has a right to prevent. In a still later case, 
involving publication of a newspaper of 
small circulation but not directed especially 
to persons subject to draft, it was said that 
language quite similar to that in the Schenck 
case perhaps might be said or written even in 
time of war in circumstances that would not 
make it a crime; but since on the record it 
was not shown that the publication might 
not have furnished the necessary spark to 
set off an evil result, the indictment was up¬ 
held. The Court reiterated that the First 
Amendment, while prohibiting legislation 
against free speech as such, cannot have been, 
and obviously was not, intended to give im¬ 
munity for every possible use of language— 
citing Robertson v. Baldwin, 165 U. S. 275, 
281 (1897), where the Court, by way of illus¬ 
tration stated that the freedom of speech 
and of the press (art. 1) does not permit the 
publication of libels, blasphemous, or in¬ 
decent articles, or other publications injuri¬ 
ous to public morals or private reputation. 
[Italics supplied.] 

Patterson v. Colorado, 205 U. S. 454, 462 
(1907), citing Commonwealth {Mass.) v. 
Blanding, 3 Pick, (Mass.), 304, 313 (1825) ; 
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Respublica v. Oswald, 1 Dali. 319, 325 
(Supr. Ct. of Pa.). 

Schcnck v. United States, 249 U. S. 47, 
52 (1919). 

Frohwerk v. United States , 249 U. S. 204 
(1919). For further cases emphasizing the 
importance of the natural tendency and rea¬ 
sonably probable effect of language of the 
circumstances under which uttered, see 
Debs v. United States, 249 U. S. 211 (1919), 
and Abrams v. United States, 250 U. S. 616 
(1919), also arising under the Espionage 
Act. See also Gompcrs v. Bucks Stove & 
Range Co., 221 U. S. 418, 439 (1911), where 
it was held that words (such as unfair, etc.) 
used in the case of an unlawful conspiracy 
acquired a force not inhering in the words 
themselves, and amounted to verbal acts 
which might be enjoined by a court having 
jurisdiction of the parties and subject-mat¬ 
ter. 

It is therefore contended by the defendant-in¬ 
error, that the actions of the defendants in this 
case in displaying banners in front of the German 
Embassy, such as “Hitler is Driving the World to 
War,” “Treaty Breakers Endanger Peace— F. D. 
R.,” and another in red letters six inches tall, say¬ 
ing “Boycott Nazi German” (R. 11), and shout¬ 
ing by word of mouth such expressions as “Boy¬ 
cott German Goods,’’ “The Swastika Means War,” 
“The Swastika is Covered With Blood,” “Swas¬ 
tika Means Murder,” etc. (R. 12), overstepped the 
bounds permitted by the doctrine of free speech, 
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as such actions and expressions in and of them¬ 
selves, are similar in effect to that of shouting 
falsely fire in a theater, and tend to create a tumult 
and incite a riot. 

It is submitted the constitution never contem¬ 
plated the granting of citizens any such right of 
free speech and assembly, as in fact their actions 
and expressions constituted a criminal offense, 
such as creating a riot, engaging in disorderly con¬ 
duct, and unlawful assembly. 

Amendment No. 1 of the Constitution of the 
United States says: 

Congress shall make no law respecting an 
establishment of religion, * * * or the 
right of the people peaceably to assemble, 
and to petition the Government for a re¬ 
dress of grievances. [Italics supplied.] 

In the present case it is submitted the defendants 
were not peaceably petitioning the Government for 
any grievances, but by their very premeditated ac¬ 
tions in displaying banners, criticizing the German 
Government, and by word of mouth and commo¬ 
tion, were agitating an already serious condition 
existing with reference to international affairs of 
Germany. 

This amendment assumes the existence of the 
right of the people to assemble for lawful purposes, 
and protects it against encroachments by Congress. 
The right was not created by the amendment; 
neither was its continuance guaranteed except as 
against congressional interference. For their 

96435—38-4 
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protection in its enjoyment, therefore, the people 
must look to the States. The power for that pur¬ 
pose was originally placed there, and it has never 
been surrendered to the United States. 

United States v. Cruikshank, 92 U. S. 542, 
552 (1876), holding a count in an indictment 
under the Enforcement Act of 1870 defec¬ 
tive which did not aver an intent to prevent 
a meeting for consultation in respect to pub¬ 
lic affairs or to petition for redress of griev¬ 
ances. 

Plaintiff-in-error attempts to point out that the 
Joint Resolution is so vague and indefinite with 
respect to standard of guilt as to be on its face 
invalid as a matter of due process of law, and fur¬ 
ther that the Resolution collides with the First 
Amendment to the Constitution under the amend¬ 
ment that “Congress shall make no law abridging 
the freedom of speech, or the press; or the right of 
the people peaceably to assemble , and to petition 
the Government for a redress of grievances.” 
[Italics supplied.] 

It is submitted that Congress by the passage of 
this Joint Resolution was not abridging any such 
right as claimed by the plaintiff-in-error for the 
reason that at the time of the adoption of the Con¬ 
stitution of the United States they had no such 
right, and in this connection attention is respect¬ 
fully invited to The Complete Statutes of England, 
by Lord Halsbury’s Laws of England, volume 4, 
at page 340, known as The Riot Act, 1714—1 Geo. 



1, stat. 2, c. 5, as set forth in this brief under Ap¬ 
pendix B. 

By the said Act it will be noted by the heading 
that it was an Act for preventing tumults and 
riotous assemblies, and for the more speedy and 
effectual punishing the rioters. [Italics supplied.] 

It is made a felony for members of a group to fail 
disperse after a proclamation is read and de¬ 
mand is made by proper authority. Since “due 
process of law’ 7 must be construed in the light of 
the law of the land as it existed in England prior 
to 1789, a similar provision in the statute under 
consideration is clearly valid. In the present case, 
the defandant-in-error contends that the very ac¬ 
tions of the plaintiffs-in-error in displaying ban¬ 
ners and by their expressions against the German 
Government tended to cause a tumult or a riotous 
assembly, a right the Constitution never bestowed 
upon any person. The record in this case plainly 
shows that there was a commotion before the Ger¬ 
man Embassy, that the police were compelled to 
surround the picketers and eventually arrest them 
to prevent a further tumult or riot (R. 11, 12, 13, 
14). Therefore, as the plaintiffs-in-error had no 
such right as claimed under the Constitution, surely 
the Joint Resolution is valid insofar as it prohibits, 
first, an unlawful assembly in front of a foreign 
embassy; and secondly, to prohibit a crowd from 
congregating within five hundred feet of any such 
building or premises, and refusing to disperse after 
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having been ordered so to do by the police authori¬ 
ties of the District of Columbia (The Riot Act, 
1714) {supra). 

There is a definite standard set forth in the resolution 
and due process of law was not denied 

There is a very definite standard set forth in the 
said Resolution for the guidance of the Major- 
Superintendent in granting or denying permits as 
specified in the Resolution. 

Defendant-in-error contends that the defendants 
were not denied due process as there is no showing 
that they ever made application for a permit, but 
on the contrary, it was disclosed that they did not 
have a permit nor did they apply for the same as 
provided for in the said Resolution. 

Plaintiffs-in-error lay great stress on the point 
that the Resolution as passed by Congress, and 
afterwards approved by the President, failed to 
set forth any standard by which the Superintend¬ 
ent of the Metropolitan Police could be guided in 
the issuance of any permit, as set forth in the said 
Resolution. Defendant-in-error contends such a 
conclusion is unfounded, that there is a very defi¬ 
nite standard set forth in the Resolution, namely: 

1. That if the flag, banner, placard, or 
device designed or adapted to bring into 
public odium any foreign government, 
party, or organization, or any officer or offi¬ 
cers there, 

2. Or to bring into public disrepute po¬ 
litical, social, or economic acts, views, or 
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purposes of any foreign government, party, 
or organization, 

3. Or to interfere with the free and safe 
pursuit of the duties of any diplomatic or 
consular representatives of any foreign gov¬ 
ernment within five hundred feet of any 
building or premises within the District of 
Columbia, used or occupied by any foreign 
government, or its representatives, as an em¬ 
bassy, legation, consulate, or for other offi¬ 
cial purposes, 

4. Or to intimidate, coerce, harass, or 
bring into public disrepute any officer or 
officers or diplomatic or consular repre¬ 
sentatives of any foreign government, 

surelv sets forth a standard for the guidance of the 

v CP 

Superintendent of Police, when application is made 
to him for a permit in accordance with the terms 
of the Resolution. 

Defendant-in-error contends that the question of 
a permit, as required by the Resolution is not at 
issue in this cause, for the reason that the record 
shows that no application whatever v T as ever made 
for a permit from the Superintendent of Police, 
but on the contrary the evidence show’s conclu¬ 
sively that the defendants testified that they had 
no permit to parade before the German or Austrian 
Embassies (R. 12). Defendant-in-error therefore 
contends very forcibly that defendants cannot avail 
themselves of a provision in the Resolution with 
which they did not even attempt to comply. Ac¬ 
cordingly, it is submitted, that they were not de- 
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prived of “Due Process of Law.” The Resolution 
provides that the authority to issue permits is 
vested in the Superintendent of Police, and in this 
particular case we find the parties had an oppor¬ 
tunity to be heard, but made no application to the 
I>roper authority who was entrusted with the duty 
of issuing such permits. It is believed that the 
Resolution imposed upon the Superintendent the 
duty to ascertain whether or not the publications 
or placards in this case would have the object of 
stirring up resistance to the law, or bring a foreign 
government, ambassador, minister, or representa¬ 
tive into public odium, etc., or to have a tendency 
to create a tumult or riot. 

Furthermore, the duty imposed upon the Super¬ 
intendent of Police does not on its face permit 
purely arbitrary and discriminatory restriction 
upon personal liberty, because it is established law 
that if legislation adopted to the preservation of 
social order, which is the prime reason for the ex¬ 
istence of government, and the protection of the 
welfare of the public and the individual affords a 
hearing before judgment and is not forbidden by 
some other affirmative provision of constitutional 
law, it is not to be regarded as denying due process 
of law under the fourteenth amendment to the Fed¬ 
eral Constitution. Chicago v. Sturges, 222 IT. S. 
313. 

It is also held in the case of Liberman v. Van 
DeCarr, 199 U. S. 174, that it is presumed that 
public officials will discharge their duties honestly 
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and in accordance with the rules of law 7 . There¬ 
fore, it is submitted if the Superintendent acted in 
any other way than in accordance with the law, 
his action could be reviewed, but that does not make 
the Resolution in this case unconstitutional. 

As held in the case of Chicago v. Sturges, supra, 
equal protection of the law’ is not denied wiiere the 
classification is not so unreasonable and extrava¬ 
gant as to be merely an arbitrary mandate. 

Primarily government exists for the mainte¬ 
nance of social order and is under the obligation 
to protect life, liberty, and property against the 
careless and evil-minded. [Italics supplied.] 

Furthermore, it is an established precedent that 
the Courts in reviewing any statute should place a 
reasonable construction upon the same; therefore, 
the contention of plaintiff-in-error that an arbi¬ 
trary powder is conferred on the superintendent of 
police, and that he may prohibit the issuance of a 
permit “w’hen he thinks they should be pro¬ 
hibited,’ 7 and further that the Joint Resolution 
leaves the matter to the unrestricted judgment of 
the superintendent of police is untenable. 

The fourteenth amendment to the Constitution 
does not destroy the powrer of the states to make 
police regulations concerning the use of parks, 
highways, and other public places, and Congress 
having the exclusive right to make laws for the 
District of Columbia, has a right to pass a law pro¬ 
hibiting certain unlawful acts, such as parading 
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before a foreign embassy, etc. Davis v. Mass., 167 
U. S. 13. 

Counsel for the plaintiff-in-error in this case 
makes the same argument, and cites the same cases 
in his brief as was done in the case of Wilson v. 
Eureka City, 173 U. S. 32, by the plaintiff-in-error, 
that the requirement of an adequate standard of 
guilt is particularly applicable in the field of per¬ 
sonal liberty, and therefore the Joint Resolution, 
insofar as it gives the Police the absolute discretion 
to permit or refuse to permit the display of cer¬ 
tain banners, or to order persons congregated to 
disperse, is invalid under the due process clause 
of the Pifth Amendment. 

In the Wilson v. Eureka City case, supra, an 
ordinance was passed by the State of Utah in sub¬ 
stance that “no person shall move any build¬ 
ing, etc., without written permission of the 
mayor, * * Mr. Justice McKenna, after 

stating the case, delivered the opinion of the Court, 
wherein he said: 

Whether the provisions of the charter en¬ 
abled the council to delegate any power to 
the mayor is not within our competency to 
decide. That is necessarily a state question, 
and we are confined to a consideration of 
whether the power conferred does or does 
not violate the Constitution of the United 
States. 

It is contended that it does, because the 
ordnance commits the rights of the plain- 
tiff-in-error to the unrestrained discretion 
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of a single individual, and thereby, it is 
claimed, removes them from the domain of 
law. [Italics supplied.] 

The Court then held that with the exception of 
Baltimore v. Radeke, 49 Maryland 217, these eases 
passed on the validity of city ordinances prohibit¬ 
ing persons parading streets with banners, musical 
instruments, etc., without first obtaining permis¬ 
sion of the mayor or common council or police de¬ 
partment. This discrimination was made the basis 
of the decision in State ex rel. Garrabad v. Dering, 
84 Wisconsin 585, but the other cases seem to have 
proceeded upon the principle that the right of per¬ 
sons to assemble and parade was a well established 
and inherent right, which could be regulated but 
not prohibited or made dependent upon any officer 
or officers, and that its regulation must be by well- 
defined conditions. [Italics supplied.] 

The Court, Mr. Justice McKenna, however, said: 
“This view has not been entertained by other 
courts or has not been extended to other instances 
of administration.” The cases were reviewed by 
Mr. Justice McFarland, of the Supreme Court of 
California, in In Re Flaherty, 105 California 558, 
in which an ordinance which prohibited the beat¬ 
ing of drums on the streets of one of the towns of 
that State “without special permit in writing so 
to do first had and obtained from the president 
of the board of trustees,” was passed on and sus¬ 
tained. Summarizing the cases, the learned Jus- 
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tice then said: “Statutes and ordinances have been 
sustained in the following cases: 

“Pedriek v. Bailey, 12 Gray 161; Common¬ 
wealth v. Davis, 140 Mass. 485; Commonwealth v. 
Abrahams, 156 Mass. 57; Vance v. Had field, 22 
N. Y. 858, 4 N. Y. Supp. 112; Sawyer v. Davis, 13*6 
Mass. 239, Anier. Rep. 27; Hine v. The City of New 
Haven, 40 Conn. 478; Vandervilt v. Adams, 7 Cow. 
349; Nightingale, petitioner, 11 Pick 168; Quincy 
v. Kcnnard, 151 Mass. 563; Commissioners, Etc., v. 
Covey, 74 Md. 262; Commonwealth v. Brooks, 109 
Mass. 355.” 

In the present case it is contended by the de- 
fendant-in-error, that Congress being the law mak¬ 
ing body for the District of Columbia, stands in 
the same position as a State making an ordinance, 
and therefore, Congress in its wisdom having seen 
fit to make a regulation prohibiting parading with 
banners and congregating within a certain distance 
of a foreign embassy, that is necessarily a question 
for the State (Congress in the case of the District 
of Columbia) to decide, and that the courts would 
be confined to determining whether or not the 
power conferred on the Superintendent of Police 
in the Joint Resolution was or was not violative 
of the Constitution of the United States. Defend¬ 
ant-in-error submits under the Wilson case, supra, 
and the decisions cited thereunder the Joint Reso¬ 
lution is constitutional. 
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There is no delegation of legislative power conferred by 

the resolution 

The defendant-in-error contends there was no 
delegation of power to the Superintendent of 
Police of the District of Columbia to make any 
law, but simply a direction to administer certain 
duties imposed under the said Resolution. 

The Congress manifestly is not permitted to ab¬ 
dicate, or to transfer to others, the essential legis¬ 
lative functions with which it is thus vested. 
Undoubtedly legislation must often be adapted to 
complex conditions involving a host of details with 
which the national legislature cannot deal directly. 
The Constitution has never been regarded as deny¬ 
ing to the Congress the necessary resources of flexi¬ 
bility and practicality, which will enable it to 
perform its function of laying down policies and 
establishing standards, while leaving to selected 
instrumentalities the making of subordinate rules 
within prescribed limits and the determination of 
facts to which the policy as declared by the 
legislature is to apply. 

Panama Refining Co. v. Ryan, 293 U. S. 388, 421 
(1935). See also Morrill v. Jones, 106 U. S. 466 
(1883), and Schechter Poultry Corporation v. 
U. S., 295 U. S. 495, 529 (1935). 

Legislative action laying down an intelligible 
principle to which a person or body is to conform 
does not constitute a forbidden delegation of legis- 



lative power. Hampton & Co. v. U. S., 276 U. S. 
394, 409 (1928). 

Congress may also, in enacting legislation, pro¬ 
vide either that its operation shall be suspended or 
that it shall go into effect, upon the occurrence of 
certain events, the existence of which shall be as¬ 
certained and declared by administrative officers. 
The Brig “Aurora ” 7 Cr. 383 (1813); Marshall 
Field & Co. v. Clark, 143 U. S. 649 (1892); 
Hampton & Co. v. U. S., supra. 

The field of Congress involves all and many 
varieties of legislative action and Congress has 
found it frequently necessary to use officers of the 
executive branch, within defined limits, to secure 
the exact effect intended by its acts of legislation, 
by vesting discretion in such officers to make pub¬ 
lic regulations interpreting a statute and directing 
the details of its execution, even to the extent of 
providing for penalizing a breach of such 
regulations. 

Hampton & Co. v. United States, supra. See 
also In re Kollock, 165 U. S. 526 (1897); Butt- 
field v. Stranahan, 192 U. S. 470 (1904); Union 
Bridge Co. v. United States, 204 U. S. 364 (1907) ; 
Oceanic Steam Nav. Co. v. Stranahan, 214 U. S. 
320 (1909); United States v. Grimaud, 220 U. S. 
506 (1911). 

That the legislative power of Congress cannot 
be delegated is, of course, clear. But Congress 
may declare its will, and after fixing a primary 
standard, devolve upon administrative officers the 
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“power to fill up the details” by prescribing ad¬ 
ministrative rules and regulations. United States 
v. Shreveport Grain & El. Co., 287 U. S. 77, 85 
(1932). 

The true distinction, therefore, is between the 
delegation of power to make the law, which neces¬ 
sarily involves a discretion as to what it shall be, 
and conferring an authority or discretion as to its 
execution, to be exercised under and in pursuance 
of the law. The first cannot be done; to the latter 
no valid objection can be made. 

Judge Ranney, in Cincinnati, W. <& Z. R. Co. v. 
Commissioners of Clinton County, 1 Ohio, 77, 88 
(1852), cited with approval in Marshall Field & 
Co. v. Clark, 143 U. S. 649, 693 (1892); Hampton 
<Sc Co. v. U. S., supra. 

The power which may thus be delegated to 
administrative officers, is strictly limited to ad¬ 
ministrative regulations, and does not extend to 
regulations actually subverting or modifying the 
terms of an act of Congress. 

Morrill v. Jones, 106 U. S. 466 (1883); United 
States v. Eaton, 144 U. S. 677 (1892); United 
States v. United Verde Copper Co., 196 U. S. 207 
(1905) ; Williamson v. United States, 207 U. S. 425 
(1908); United States v. Antikamnia Co., 231 
U. S. 654 (1914). 

Our own Court of Appeals has just recently up¬ 
held the power to delegate authority to the Com¬ 
missioners of the District of Columbia to make 
reasonable police regulations. In the case of La- 
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Forrest v. The Board of Commissioners of the 
District of Columbia , Washington Law Reporter, 
1937, vol. 65, page 1102, it was held that Congress, 
the supreme legislative body of the municipality of 
the District of Columbia, has from early time 
lodged subordinate legislative power to the 
municipality. 

In the very nature of things Congress could not 
anticipate and legislate in relation to the innumer¬ 
able regulations necessary to accomplish safety of 
life and limb on the highways of the District of 
Columbia, and since 1887 Congress has delegated 
the right to make reasonable police regulations to 
the Commissioners, which delegation the Courts 
have uniformly upheld. 

The evidence shows conclusively the guilt of each 

defendant 

The defendant-in-error contends that the evi¬ 
dence shows conclusively and beyond a reasonable 
doubt that the defendants and each of them by 
their actions and expressions did deliberately and 
purposely and with premeditated intention vio¬ 
late the Resolution of February 15, 1938. 

Counsel for plaintiffs-in-error argue that even 
if the Joint Resolution were valid, it was not shown 
to have been violated by any of the plaintiffs-in- 
error, and set out as exceptions that such banners 
were admitted on the theory that Lerner and Culli- 
nen, who admittedly had no banners within the 
reach of the statute, vrere participants in the dis- 
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play by others, of banners which were within the 
statute. In this connection, counsel for plaintiffs- 
in-error are in error as to the defendant Lerner, as 
the record (R. 15-16) shows that the defendant 
Lerner testified among other things, as follows: 

I was carrying a sign within five hundred 
feet of the G-erman Embassy in the District 
of Columbia, * * * The Banner I car¬ 
ried simply gave the name of the organiza¬ 
tion which sponsored it, the American 
League for Peace and Democracy, Youth 
Committee. 

Further, counsel for plaintiffs-in-error point out 
that it is submitted that this ruling overlooks the 
theory upon which participants are held—that 
they are assisting in displaying a banner; each per¬ 
son was completely self-sufficient in the display of 
his own banner, and surely a criminal statute 
could not be so loosely construed as to permit the 
word “display” to relate to a person present at 
the same time as the one actually carrying the ban¬ 
ner. In any event there was no evidence of any 
common purpose or intent between either Lerner 
or Cullinen, or any person shown to have been car¬ 
rying a banner which came within the sweep of the 
statute. [Italics supplied.] 

Defendant-in-error respectfully contends, in 
connection with the above statement of plaintiffs- 
in-error, the record in this cause does not bear 
out the theory of counsel, and attention is respect¬ 
fully invited to the testimony of the defendant, 
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Lerner (R. 15-16), wherein he stated among other 
things, as follows: 

I did not lead the group up there that day. 
No one was leading. A number of us had 
the same idea, and we went up there. Every¬ 
one of the group pitched in and painted the 
signs. Half a dozen or so people decided 
to go up there, and I was one. * * * I 
was not the leader; we had no leader. We 
went on our own initiative. We were there 
all as individuals who had the same ideas, 
I suppose. [Italics supplied.] 

Yet counsel for plaintiffs-in-error seriously con¬ 
tends that such an expression from one of the 
leaders of the picketers does not express in the 
strongest terms that there was every evidence of a 
common purpose and intention, on the part of the 
defendants, to violate the law of the land. [Italics 
supplied.] 

And again, attention is respectfully directed to 
the testimony of the female defendant, Robin 
Myers, who was charged with parading before the 
Austrian Embassy without a permit so to do (R. 
17). 

I went to the Austrian Legation because 
all our group of people who were in Wash¬ 
ington had heard of the raising of the Ger¬ 
man flag above the Austrian Legation and 
thought something should be done about it. 
On making further investigation we discov¬ 
ered the law against picketing. Our pur¬ 
pose in going there was both to express our 
disapproval of Hitler’s entry into Austria, 
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and Fascism abroad, and to express our dis¬ 
approval against a law of the United States 
which prevented us from expressing our 
opinion without a permit. [Italics sup¬ 
plied.] 

Defendant-in-error respectfully submits, is it 
further necessary to argue that there is not the 
slightest doubt from the testimony of the defend¬ 
ants that there was a common purpose and inten¬ 
tion, and a preconceived, design and arrangement 
shared by all the defendants, to picket the German 
and Austrian Embassies, notwithstanding the law 
of the United States of America, as expressed by 
the Joint Resolution No. 79, and of which, ac¬ 
cording to the testimony of at least one defendant 
(Robin Myers) (R. 17), she discovered upon inves¬ 
tigation, the law against picketing? The entire 
testimony of the defendants showed conclusively 
that they acted together with the express purpose 
of defying the laws of the United States. 

As was so well stated by the trial justice, when 
taking all of the evidence into consideration, the 
Court has no difficulty in arriving at a verdict that 
all of the defendants are guilty as to all of the 
charges viz: that the carrying of the placards, ban¬ 
ners, devices, and flags did bring into public odium 
the Government of Germany and Austria, and did 
bring into public disrepute political, social, and 
economic acts, views, and purposes of the said 
German and Austrian Governments. 
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As further held by the trial justice, it is con¬ 
tended by the defendant-in-error, that even though 
the defendant, Lerner, carried merely a banner 
which gave the name of the organization interested, 
if he acted with a common intent and a common 
purpose with the other defendants in that group, 
and that group carried banners or flags or devices 
or placards which were designed or adapted to 
bring into public odium a foreign government, 
namely, the Government of Germany, or that those 
banners or flags or devices or placards did then and 
there unlawfully bring into public disrepute politi¬ 
cal, social, or economic views, acts or purposes of 
the said Government of Germany, the defendant 
Lerner would be as guilty as the others of that 
group which carried those banners in violation of 
the Joint Resolution. The same holding applies to 
the defendant, Frend, and the Defendant Cullinen 
and the female defendant, Robin Myers—that if 
they each acted, one with the other, with the com¬ 
mon intent and purpose of helping, assisting, aid¬ 
ing, and abetting in the violation of this Joint 
Resolution, they too would be guilty. [Italics 
supplied.] 

Defendant-in-error contends that the above ex¬ 
pression of the trial justice states clearly the estab¬ 
lished law of the land, and that under the testi¬ 
mony there is absolutely no doubt as to the guilt of 
each defendant. 

Plaintiff in error argues that the act or expres¬ 
sion of one defendant could not be attributed to the 
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others not carrying banners, but defendant in error 
maintains that Section 908 of the Code of Laws of 
the District of Columbia, specifically provides for 
just such actions of joint defendants, acting in con¬ 
cert to accomplish an unlawful act, or advising, in¬ 
citing, or conniving at criminal offenses. It is sub¬ 
mitted that each of the plaintiffs in error were ac¬ 
tually advising, inciting, and conniving at the 
criminal offense, and each was aiding and abetting 
the other in the commission of a crime. There can 
be no doubt from the evidence in this case that all 
of the defendants actually advised, incited, and 
connived with each other to violate the Resolution, 
and thereby aided and abetted each other in the 
violation of the Law (R. 11-17). 

As so aptly stated in the case of Eagan vs. United 
States, 52 App. D. C. 384: 

Anyone knowingly and voluntarily coop¬ 
erating with, aiding, assisting, advising, or 
encouraging another in the commission of 
a crime, is an accomplice; and this is true 
regardless of the degree of his guilt. 
[Italics supplied.] 

And in the case of Polen vs. United States, 41 
App. D. C. 4, the Court said in connection with an 
indictment charging three persons made an as¬ 
sault on another, with a brick held in the hand of 
one of the defendants: 

They were acting together and the act of 
one was the act of each. 
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See also Maxey vs. United States, 30 App. 

D. C. 63; Yeager vs. United States, 16 App. 

D. C. 356. 

CONCLUSION 

It is respectfully submitted that the judgment of 
the Court below should be affirmed, for the reason 
that Congress in legislating for the District of Co¬ 
lumbia had full and ample authority to protect for¬ 
eign diplomatic and consular officers and the build¬ 
ings and premises occupied by them in the District 
of Columbia by the passage of the Joint Resolution 
of February 15,1938. From the foregoing brief, it 
is fully established that the Resolution is in no 
wise unconstitutional, nor does it abridge the free¬ 
dom of the press, freedom of assembly, and free¬ 
dom of speech. Neither are the plaintiffs in error 
denied due process of the law, as established by the 
Supreme Court of the United States. 

Respectfully submitted. 

David A. Pixe, 

United States Attorney in and for the 

District of Columbia. 

David A. Hart, 

Assistant United States Attorney in and 

for the District of Columbia. 

Attorneys for Defendant in Error. 



APPENDIX A 


Senator Pittman, the sponsor of the Resolution, 
and the Chairman of the Senate Foreign Relations 
Committee, from which the Resolution was re¬ 
ported, in explaining the Resolution on the floor of 
the Senate, among others, made the following 
statement: 

Mr. Pittman. Mr. President, the object 
of the pending joint resolution is quite plain 
from the language used in it. It is intended 
to protect foreign diplomats in our country 
in their embassies and legations from har¬ 
assment and annoyance from acts which 
would bring into odium the countries they 
represent, which would bring into disrepute 
their officers, and which would nullify the 
inviolability of ambassadors and ministers 
as they are protected in every country 
throughout the world. 

I believe that since the beginning of gov¬ 
ernment the inviolability of ambassadors 
and ministers has been universally recog¬ 
nized in all civilized countries. Even in 
times of vicious wars special ambassadors 
from one of the hostile countries to the other 
have gone without guards, realizing that the 
honor of the country to which they were 
going was sufficient to protect their lives and 
to protect them in the performance of their 
duties. If this were not so, intercourse be¬ 
tween governments would be practically im¬ 
possible. The peace of the world largely de¬ 
pends upon the treatment by governments 
of all foreign ambassadors and ministers 
within their borders. I think it is more im- 
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portant to us than to any other government 
in the world that at this time we maintain 
this policy. 

Mr. President, I consider this a very im¬ 
portant question. I feel that if we treat 
negligently or without consideration or re¬ 
gard an important subject such as this, we 
endanger the lives of our citizens in coun¬ 


tries where there are today serious conflicts. 
I feel that if we do not take a step to protect 
foreign ambassadors and ministers and dip¬ 
lomatic officers and their homes, their em¬ 
bassies, and their chancellories, we cannot 
expect any different treatment of our am¬ 
bassadors, our ministers, our embassies, and 
our legations in other countries of the world. 

A few days ago I took occasion to state on 


the floor of the Senate that there are five 
hundred citizens of our country in Peiping, 
in a little compound, where they are threat¬ 
ened with destruction at any moment, not 
through act ion of the armed forces of either 
Japan or China, but through action of the 
great mobs which always follow armies. 

The same situation (exists today in Tien¬ 
tsin. as well as in Hankow, and our citizens 


are in the same situation in nearly all coun¬ 
tries where there are conflicts today. Yet 
the subject is treated lightly: it is looked on 
with little interest. There is a disposition 
to treat foreign ambassadors as we i reat citi¬ 
zens of the United States or unofficial for¬ 
eigners who come here expecting only the 
same protection as a citizen of the United 
States. 

We can go far back in legal and diplo¬ 
matic literature' t<> And references to this 
subject. Wo can consult Kent *s Commen¬ 
taries, we can go back to tin* earliest writers 
on international law, and v.e will find that 
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the universal policy and rule lias constantly 
governed in these matters. Let me read 
from Kent's Commentaries: 

“Ambassadors form an exception to the 
general ease of foreigners resident in tlie 
country, and they are exempt absolutely 
from all allegiance and from all responsi¬ 
bility to the laws of the country to which 
they are deputed. As they are representa¬ 
tives of their sovereigns, and requisite for 
negotiations and friendly intercourse, their 
persons by the consent of all nations, have 
been deemed inviolable, and the instances 
are rare in which popular passions, or per¬ 
fidious policy, have violated this immunity. 
Some very honorable examples of respect lor 
the rights of ambassadors, even when their 
privileges would seem in justice to have been 
forfeited on account of the gross abuse of 
them are to be* met with in the ancient Ro¬ 
man annals, notwithstanding the extreme 
arrogance of their pretensions, and the in¬ 
temperance of 1 heir military spirit. If, how¬ 
ever. ambassadors should he so regardless of 
their duty, and of the object of their privi¬ 
lege, as to insult, or openly attack the laws 
of the nation to whom they are sent, their 
functions may be suspended by a refusal to 
treat with them, or application can be made 
to their own sovereign for their recall, or 
they may be dismissed, and required to de¬ 
part within a reasonable time." 

That is the universal law of nations, and 
has been from the very beginning of govern¬ 
ments. As I have said, we cannoi treat them 
as we treat other foreigners within our bor¬ 
ders who do not come here under special 
Other foreigners are subject to 
Such a condition is impossible in 
of an ambassador or a minister. 


privileges. 

I 

Olll 

the 


laws. 

case 
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They represent a government. Their em¬ 
bassies and their legations are part of the 
government they represent. To all intents 
and purposes, and under legal construction, 
their embassies, their chancellories, and 
their homes are part of a foreign territory. 
***** 

I sav under the Constitution, anvone has 
a right to express his or her opinion with re¬ 
gard to any ruler or with regard to any gov¬ 
ernment, but I sav that they have not the 
constitutional right—if prohibited by law— 
to make an offensive demonstration in front 
of an embassy or in front of a legation, the 
residence of a diplomat, who is our guest 
here, who depends on us wholly for his pro¬ 
tection not only against murder, not only 
against insult, but against any character of 
annoyance or interference that will bring 
the hatred of the people of his country 
against our people. 

***** 

The very object of the picketing is to do 
that. The telegrams all indicate that the 
desire is to bring into odium the govermnent 
whose embassy or legation is being picketed, 
otherwise, the picketers do not accomplish 
anything. They want, as they say in their 
letters, to let the foreign governments, whose 
representatives they are picketing know that 
they are odious, to know that they are in 
disrepute. That is their privilege they say. 
I say they have not a right to any such 
privilege in front of an embassy, because it 
not onlv threatens safetv from mob violence 

•/ V 

of the men, women, and children in that em¬ 
bassy, but it threatens the peace of the 
United States. It threatens to bring the 
hatred of people upon us whose embassy is 
thus besmirched. I say to you, Mr. Presi¬ 
dent, that all the armies that can be fur- 
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nished will not protect our men and women 
in China and Japan if we arouse and incur 
the hatred not of those Governments but of 
their people by speaking unkindly or in a 
manner to bring into odium their Govern¬ 
ments and their people. 

***** 

But if we attempt to treat this matter as 
a little police court affair, if we attempt to 
control it with amendments to the police 
code under the ordinances of the District of 
Columbia, if we refuse to recognize the great 
principle which has come down through his¬ 
tory, that our legations and embassies, our 
ambassadors and consuls shall be considered 
inviolate throughout the world, as every 
other ambassador and consul, every embassy 
and consulate is considered inviolate here, 
then we would not only destroy one of the 
greatest agencies for peace in the world, but 
we would tend to bring down the contempt 
and hatred of the people of the world upon 
us. 

Whence come these protests against the 
joint resolution ? Have we heard the Ameri¬ 
can Legion appealing to us not to protect 
foreign ambassadors and ministers and their 
families, their embassies and legations? 
Have we heard the Veterans of the Foreign 
Wars appealing to us not to give such pro¬ 
tection? Have we heard the Daughters of 
the American Revolution protesting that by 
the enactment of this resolution we are de¬ 
stroying constitutional rights? Have we 
heard any great farm organization making 
such protest? Have we heard any labor or 
other great organizations of citizens pro¬ 
testing to us that this w r ould destroy the 
freedom of press, freedom of speech, or free¬ 
dom of peaceful assemblage ? 





46 


No! Telegrams are coming to us, but who 
are they from? Some day before our com¬ 
mittee we will find out who is sending them, 
but I say now that the forces which desire 
to put on a show in front of foreign embas¬ 
sies in our national Capital, no matter on 
which side of a foreign controversy they may 
be, have no standing whatsoever in this 
body. 

***** 


Speaking further with respect to this distinc¬ 
tion, Senator Barkley, leader of the Majority, in 
the Senate, had the following to say: 


Does not the Senator from Wisconsin 
recognize the difference between picketing a 
factory, or store, or any other establishment 
in the United States growing out of a labor 
dispute, or any other sort of dispute, and 
the picketing of an embassy or legation in 
the United States? Regardless of what any 
American citizen may feel with respect to 
the internal policy of any other nation, it 
strikes me that it is going a long way to al¬ 
low American citizens to march up and 
down in front of a foreign embassy, or lega¬ 
tion, or consulate, "with placards, or in any 
other way, without placards, expressing 
their opinion of what is going on in the for¬ 
eign country. It seems to me that, regard¬ 
less of whether it annoys them or does not 
annoy them, it is asking quite a privilege to 
request that our citizens be allowed deliber¬ 
ately to take any action on the premises or 
within the precincts of a foreign embassy 
which is intended to show harsh criticism or 
disapproval of what may be going on in the 
foreign country, especially if it is a friendly 
country, and it would be, of course, if it 
had an embassy or an ambassador or a min¬ 
ister or consul here. (Congressional Rec¬ 
ord, August 10, 1937, page li027-11033.) 





APPENDIX B 


The Complete Statutes of England, Lord Hals- 
bury’s Laws of England, Vol. 4, p. 340: 

The Riot Act (1714) 

(1 Geo. 1, stat. 2, c. 5) 

An Act for preventing Tumults and riotous Assem¬ 
blies, and for the more speedy and effectual 
punishing the Rioters (906) 

[The short title "The Riot Act” was Riven to this Act by 
the Short Titles Act, 1S9G (c. 14)] 

Whereas of late many rebellious riots and 

•/ 

tumults have been in divers parts of this 
kingdom, to the disturbance of the publick 
peace and the endangering of his Majesties 
person and government, and the same are 
yet continued and fomented by persons dis¬ 
affected to his Majesty, presuming so to do, 
for that the punishments provided by the 
laws now in being are not adequate to such 
heinous offences; and by such rioters his 
Majesty and his administration have been 
most maliciously and falsly traduced, with 
an intent to raise divisions and to alienate 
the affections of the people from his Ma¬ 
jesty: Therefore, for the preventing and 
suppressing of such riots and tumults, and 
for the more speedy and effectual punish¬ 
ing the offenders therein, be it enacted by 
the Kings most excellent Majesty, by and 
with the advice and consent of the lords, 
spiritual and temporal, and of the commons, 
in this present Parliament assembled, and 
by the authority of the same, that (907): 

(1) Twelve persons or more unlawfully 
assembled after the last day of July 1715, 

(47) 
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and not dispersing after commanded by one 
justice, etc., by proclamation, shall be ad¬ 
judged felons. If any persons, to the num¬ 
ber of twelve or more, being unlawfully, 
riotously, and tumultuously assembled to- 
gether, to the disturbance of the publick 
peace, at any time after the last day of July 
in the year of our Lord one thousand seven 
hundred and fifteen, and being required or 
commanded by any one or more justice or 
justices of the peace, or by the sheriff of the 
county, or his under-sheriff, or by the mayor, 
bailiff, or bailiffs, or other head officer, or 
justice of the peace of any city or town- 
corporate, where such assembly shall be, by 
proclamation to be made in the Kings name, 
in the form hereinafter directed, to disperse 
themselves and peaceably to depart to their 
habitations or to their lawful business, shall 
to the number of twelve or more (notwith¬ 
standing such proclamation made (unlaw¬ 
fully, riotously, and tumultuously remain or 
continue together by the space of one hour 
after such command or request made by 
proclamation, that then such continuing to¬ 
gether to the number of twelve or more, 
after such command or request made by 
proclamation, shall be adjudged felony 
* * * (908). 

(2) How the Proclamation shall he 
made .—And * * * the order and form 

of the proclamation that shall be made by 
the authority of this Act shall be as here¬ 
after followeth (that is to say) the justice 
of the peace, or other person authorized by 
this Act to make the said proclamation, 
shall, among the said rioters, or as near to 
them as he can safely come, with a loud 
voice command or cause to be commanded 
silence to be while proclamation is making 
and after that, shall openly and with loud 
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voice made or cause to be make proclama¬ 
tion in these words, or like in effect: 

“Our sovereign lord the King chargeth 
and commandeth all persons, being assem¬ 
bled, immediately to disperse themselves, 
and peaceably to depart to their habitations 
or to their lawful business, upon the pains 
contained in the Act made in the first year 
of King George, for preventing tumults and 
riotous assemblies. God save the King.” 
And every such justice and justices of the 
peace, sheriff, under-sheriff, mayor, bailiff, 
and other head officer aforesaid, within the 
limits of their respective jurisdictions, are 
hereby authorised, impowered, and re¬ 
quired, on notice or knowledge of any such 
unlawful, riotous, and tumultuous assembly, 
to resort to the place where such unlawful, 
riotous, and tumultuous assembly shall be, 
of persons to the number of twelve or more, 
and there to make or cause to be made proc¬ 
lamation in manner aforesaid (909). 

(3) Persons so assembled and not dis¬ 
persing within an hour to be seized—Per¬ 
sons assisting to arrest to be. And * * * 
if such persons so unlawfully, riotously, and 
tumultuously assembled, or twelve or more 
of them, after proclamation made in man¬ 
ner aforesaid, shall continue together, and 
not disperse themselves within one hour, 
that then it shall and may be lawful to and 
for every justice of the peace, sheriff, or 
under-slieriff of the county where sueh as¬ 
sembly shall be, and also to and for every 
high or petty constable, and other peace- 
officer within such countv, and also to and 
for every mayor, justice of the peace, sher¬ 
iff, bailiff, and other head officer, high or 
petty constable, and other peace-officer of 
anv citv or town-corporate where such as- 
sembly shall be, and to and for such other 
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person and persons as shall be commanded 
to be assisting unto any such justice of the 
peace, sheriff or under-sheriff, mayor, bail¬ 
iff, or other head officer aforesaid (who are 
hereby authorised and impowered to com¬ 
mand all his Majesties subjects of age and 
ability to be assisting to them therein) to 
seize and apprehend, and they are hereby 
required to seize and apprehend such per¬ 
sons so unlawfully, riotously, and tumultu¬ 
ously continuing together after proclama¬ 
tion ,'made as aforesaid, and forthwith to 
carry the persons so apprehended before 
one or more of his Majesties justices of the 
peace of the county or place where such 
persons shall be so apprehended, in order to 
their being proceeded against for such their 
offences according to law; and that if the 
persons unlawfully, riotously, and tumultu¬ 
ously assembled, or any of them, shall hap¬ 
pen to be killed, maimed, or hurt in the dis¬ 
persing, seizing, or apprehending, or en¬ 
deavoring to disperse, seize, or apprehend 
them, by reason of their resisting the per¬ 
sons so dispersing, seizing, or apprehend¬ 
ing, or endeavouring to disperse, seize, or 
apprehend them, that then every such jus¬ 
tice of the peace, sheriff, under-sheriff, 
mayor, bailiff, head officer, high or petty 
constable, or other peace-officer, and all and 
singular persons, being aiding and assist¬ 
ing to them, or any of them, shall be free, 
discharged, and indemnified, as well against 
the Kings Majesty, his heirs and successors, 
as against all and every other person and 
persons of, for, or concerning the killing, 
maiming, or hurting of any such person or 
persons, so unlawfully, riotously, and 
tumultuously assembled, that shall happen 
to be so killed, maimed, or hurt as afore¬ 
said (910). 
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